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keep them alive, if possible, and otherwise, you are
being deliberately indifferent to their need, and
their serious medical need is what you have to
provide under the Constitution .
Q. You know, we can go off the record if you
want.
(Off-the-record discussion. I
(Recess)
Q. (BY MR. DICKINSON) Madam court reporter if
you want to go back on the record. We are once
again after a short break on the deposition of Dr.
Thomas White.
I'm Jim Dickinson from the Ada County
Prosecuting Attorney's Otlicc, Slwrry Morgan is with
me from the Ada County Prosecuting Attorney's
Office, madam court reporter is here, and of course.
Dr. White, and Darwin Overson is joining us by
telephone.
Dr. White, when we left oil actually we
weren't talking about this al all, so we're going to
start on a new topic. You spoke earlier in your
deposition about the NCCHC, the Ada County Jail, and
NCCHC, and you made some comments about -- what do
you understand to be Ada County's history with the
NCCHC'.' Maybe we should start there.
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A. Well, I know they had been accredited,
maybe one of the first, or first few jails to be
accredited by the National Commission, that they had
been accredited for some time, I don't know for how
long, but some time, and then the procedure for
accreditation is that eHry two years or three years
or four, whatever, I'm not sure of the time, but you
periodically go through the reaccreditation process
to keep your accreditation, and that I think in
August of '08, or something, they were due for a
rcaccreditation, and the auditors came out to do the
process and said that the institution wasn't ready,
wasn't in a position to be able to have an audit be
accredited, and so they packed up their gear and
went home, and a couple of months after that, I
think, they sent them a letter saying they could no
longer accredit them, and to my knowledge they are
still not accredited. I don't know that.
Q. Do you know what percentage of jails
nationally are accredited by the NCCHC, the number
or the percentage?
A. No, I don't. I tried to figure that out
at one time about accreditation. No. I do not, but
of the 3,300 jails in the country, I don't think
that most of them by any means are accredited.

1
1
2
3

4
',

6

7
8
9

10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

1

~

0

Most are not, I think. I don't know what
the numbers arc. It's not like 90 percent arc.
It's like 25 or 30 percent maybe. I don't really
know.
Q. Okay. Do you know if it's required by any
jail you're aware of?
A. No, it's not.
MR. OVERSON: That question is vague,
object to the fonn of the question.
A. Okay.
Q. (BY MR. DICKINSON) Oh, do you know any
specifics as to why -- you testified earlier I think
as to some factors as to why the county wasn't
accredited, but do you have any specifics as to why
they weren't?
A. Well, the letters that I got with regard
to that issue didn't give specifics, I think,
because I don't believe they actually did an audit
to provide specifics.
They just basically said that they were
ill. I think the quote is they were ill-prepared,
and they just stopped the process and packed up and
went home.
Q. Okay.
A. So there's never really been anything
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detailed, I think, about what it was.
Q. Can you extrapolate much from that?
<\. Oh, I think you can, yeah.
Q. Please do.
<\. \\'ell. as I said, I used to do these audit~
as part of my job, because ACA accredited the Bureau
Of Prisons, and ACA and the National Commission arc
similar processes, similar standards, that sort of
thing.
And what I think -- the process of
accreditation is a very lengthy process, and you
have to build in systems of control and superv,ision
and oversight, and document that you're doin1~ it,
that you've done it.
You know, if people are supposed to get
reviewed every 30 days you have to document you're
doing the reviews, and you've done them, and prove
to the auditors you've done them, etcetera, and
usually unless there are a lot of problems, the)
will go through and do the audit and then say, "You
need to do a better job of documenting this or
documenting that," and give them some provisional
accreditation or something until they provide
documentation that they have fixed the problems.
When an audit group comes out and there's
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three or four or five or six people that come out to
do the review and they sit down at a conference room
and they look at everything and they say, "You're
just not prepared," I mean what I tend to draw from
that and what I would have drawn from that when I
was doing it, is that there are just an awful lot of
areas where accreditation wasn't going to happen,
where there just wasn't adequate paperwork,
documentation, oversight, etcetera, and that's an
indication to me that there were a lot of breakdowns
in the institution's oversight mechanisms, you know,
management oversight, which is what they really get
paid to do.
Q. Is that part of your theory, or is it part
of your opinion that that lack ofNCCHC
accreditation led to Mr. Munroe's death, or was a
factor?
A. I think it was a factor, because I think
it would suggest, as does the lack of completed
screening forms and all the rest, that there just
wasn't sufficient oversight to correct the problems,
correct policy non-compliance, and his supervisor's
comment that, you know, standards are a work in
progress would suggest that things have changed,
things are changing, things are in flux or
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followed, etcetera.
If you can show me some facts that show
this only happened to Mr. Munroe and nobody else,
then maybe I would -- but certainly with a different
set of facts, I can reach different conclusions, but
this is what I was working with.
Q. I understand. Lastly, hopefully this is
in a good-natured way, you made it quite clear you
are retired, that life is pretty good.
A. Did I say that?
Q. You said that more than once, and 1 don't
blame you. Congratulations by the way.
A. Yeah.
Q. One of the things you list is that you're
a licensed psychologist, teaching and training and
consulting, and you talk about litigation support
activities.
I'm wondering what percent of your work
right now, and what percent of your income is
attributable to litigation support.
A. Well, that changes on a year to year
basis, again, I appreciate that, but last year, for
example, was a fairly good year for me, but last
year about 60 percent or something of what I did
part-time had to do with litigation support,
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something.
Q. You finish your report and your opinions
on Page 12, and you talk about cumulative -- I'm
sorry, l'm at the bottom of that paragraph -A. Uh-huh.
Q. -- cumulative effects of cascading series
of inadequate and deliberately indifferent
management decisions or inaction.
Now the factors and the facts that you
relied upon to support your opinions, if one or more
of those facts tum out to be -- that you relied
upon turned out to be incorrect, could that change
your opinion as to that cascading series of
inadequate and deliberately indifferent management
decisions?
A. Well, I think given a different set of
facts, probably any conclusion is subject to change,
so I mean I wouldn't say no, it wouldn't change. Of
course, it would change. I depends on what all the
facts were.
I guess all I'm saying is based upon what
I am seeing right now there wasn't a lot of
oversight, and there were a lot of things that fell
through the cracks, and that people didn't get what
I think is adequate supervision, policy didn't get
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probably another 35 percent or so was training, and
then I'll do the math, whatever is left, 5, IO
percent, whatever it is.
Q. I've got 5.
A. 5 percent is consulting, and things like
that. Now if I recall, I think a couple of years
ago it was like 60 percent training, and you know,
30 percent litigation. It really depends.
To a large extent a decrease in one makes
an increase in the other and over the last couple of
years states wanting me to come out and train and
things has pretty much evaporated, so much of what I
do is now litigation, because I don't do as much of
the other.
So it's a sliding, fluctuating kind of
thing, but that's about what it is. Last year
that's what it was. I gave you the best numbers,
that was last year.
Q. And the mandatory question, of course, is
what is the split between defendant's work and
plaintiff's work? Do you keep any track of that?
A. Yeah, I do. Last year it was about 65
percent defense, and about 35 percent plaintiff, and
that's generally, I mean that's the case.
Generally, there's more defense work than
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1
plaintiff work, and I usually turn down - you know,
2
a lot of times when an attorney calls me on the
3
phone and say, "Hey, I've got this case. Are you
4
interested?" and I will usually have them run
5
through a little bit of the case before I send them
6
the material and all of that, and I turn down a lot
7
of plaintiffs.
8
I mean after a half an hour conversation I
9
turn down a lot of plaintiff cases, so it's a little
10
more skewed towards the defense, but it's really
11
just a function of the nature of these cases, and
12
good cases and bad cases, and as you said, I don't
13
do this to make a house payment so I don't take
14
cases that I don't feel comfortable defending.
15
Q. All right. Those are all the questions I
16
have.
17
MR. DICKINSON: Mr. Overson, did you
18
have questions?
19
MR. OVERSON: Just a few.
20
21
22
23
24
25

EXAMINATION
BY MR. OVERSON:
Q. Just to clarify, Dr. White, I think it's
fair to state from your testimony here today that
there were -- that you found systemic problems
within the Ada County Jail system?

MR. DICKINSON: Same objections. Go
ahead.

A. Yes.
Q. (BY MR. OVERSON) And were those systemic
problems a contributing factor in the death of
Mr. Munroe?
MR. DICKINSON: Same objections. Go
ahead.
A. Yes, I believe so.
Q. (BY MR. OVERSON) There's been some
discussions today about NCCHC standards. Earlier
you were asked about definitive type literature.
You'd referenced a library in your home, 1 believe,
a private library that you have that you use in
developing your opinions and staying abreast of the
field; is that correct?
A. It's probably better to say a collection
of papers, and you know, things, not a library, but
yeah, I have a lot of things that I have that I look
at that I use, that I reference, and I always
look - like I said, I'm a one-trick pony. I spend
a lot of time on the internet looking at things,
looking at articles, looking at things like that.
Q. Would one of those be the standards for
health services in jails published by the NCCHC?

185

183
1
2
3
4
5
6
7
8
9
10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Yes.

Q.

And were those systemic problems that you
found, did they exist over a period of time?
MR. DICKINSON: I'm going to object to
foundation, but go ahead, and speculation, but go
ahead.
A. Well, yes. Certainly the record that we
have of Mr. Munroe goes back about a year, and the
same problems seemed to occur over and over again,
and you know, the past accreditation, and then the
failed report, or their lack of accreditation at the
time he was there, would suggest that it had been
going on for awhile before that
Q. (BY MR. OVERSON) And so the systemic
problems during that period of time, were they a
contributing factor to the denial of medical care to
Mr. Munroe?
MR. DICKINSON: I'm going to object
based on foundation, assumes facts not in evidence,
speculative, but go ahead and answer.
!
A. Yes, I think so.
Q. (BY MR. OVERSON) And were those systemic
problems during that period of time a contributing
factor in the denial of reasonably appropriate
security for Mr. Munroe's safety?
r
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A. Yeah, I have that in my bookcase. I don't
think I have the whole standards, but I think I have
mental health or medical services, I forget which,
but yes.
Q. Okay. And you're familiar with those
standards?
A. Yes.
Q. Okay. And I'm not sure how to ask thi,,
yet. In terms of the jail, trying to meet those
standards, are they strict standards that require
that the jail do it any particular way or are they
able to meet those standards by any number of means?
MR. DICKINSON: Objection, vague and
compound, but go ahead.
A. They can meet them by a number of means.
Generally speaking, the standards are fairly broad
and the way the institution meets them really is
dependent in many cases on the institution, and then
the auditors look at what the institution does and
determines whether or not in their judgment they
meet that standard, so they are not specific. They
don't say, "You have to do a 12-page questionnaire
with 37 items, and 15 of them have to say this."
They just say, "You have to screen them."
Q. As long as the jail meets -- has something
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in place that meets the purpose of the standard, the
NCCHC will consider that'!
A. Generally speaking, yes. It depends. I
mean it can't be very inadequate but they don't-they leave it up to the jail to do what they think
is adequate to meet the standard they set, and then
they review what it is the jail does, but there
isn't anything in stone as to what they have to do.
They just have to meet the standard, and they can do
that in a number of ways.
Q. Bear with me here just a moment.
A. Just for example, you can go to half a
dozen jails that have suicide assessment
questionnaires. They will all have them to meet the
standard, but they may be six different
questionnaires.
Q. Okay.
A. And they may have some items that are the
same or different.
Q. Do you know if one of the purposes of the
NCCHC standard is to enable a jail to have a set of
standards by which they can use as guidelines for
meeting the constitutional standards for provision
of health care in jails?
MR. DICKINSON: ObJection, foundation,

188
l

2
3
4
5

6
7

8

9
10
11
12
13

1°1
15
16
17

18
l9
:' 0
21
0 0

23

::: 4
'.:: 5

would wnclude the dq)(1sit1on unless you ha\e
something else, Jim.
MR. DICKINSON: I don't, Darwin.
MR. OVERSON: Okay. And for the
record, we would like to review and sign.
THE REPORTER: Do ynu want me to send
it lo you or send it to the doctor''
MR. OVERSON: Do you have a preference
there, Dr. White? It's probably more timely that
way.
THE WITNESS: Whatever works for you
folks. It doesn't matter to me.
MR. OVERSON: Actually, now tha; I
think about it, why don't you send 1t to me and I'll
forward it on to the doctor.
THE WITNESS: Do I have to read it all
again?
MR. OVERSON: Maybe. No, we just want
to be careful.
THE WITNESS: No. I understand.
THE REPORTER: And what would you like
in the way of a transcript, am ini, full, e-mail?
MR. OVERSON: Let's get a full size, a
mini and an e-mail.
MR. DICKINSON: I'd like a mini, and

!------------------------,-----------
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speculation. I think outside the expertise of this
witness, and bear with me, Darwin, something else is
coming.
MR. OVERSON: Okay.
MR. DICKINSON: And vague.
MR. OVERSON: It was compound, too,
Jim.
MR. DICKINSON: It was compound,
you're right. It was compound, that's what I was
thinking. Thank you, Darwin. Go ahead and answer.
THE WITNESS: That's why I didn't go
to law school. What did you ask'' Can we have her
read it back?
MR. DICKINSON: Yes, we should.
(Whereupon the prior question was read back by the
reporter as fol lows:
"QUESTION: Do you know ifone of the
purposes of the NCCHC standard is -- "
A. Oh, yeah. I'm with you. I won't say that
that is their purpose, but yes, the standards are I
think based on what, you know, litigation and the
Supreme Court and the institution say are required,
and the standards are designed to provide guidance
to make sure that you can meet those standards.
Q. Okay. I think that's all I have. That

1

1

you can just e-mail it to us.
(Witness excused.)
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CERTIFICATE
I, PEGGY E. CORBETT, Certified Shorthand
Reporter within and for the State of Kansas, hereby
certify that the within-named witness was first duly
sworn to testify the truth, and that the deposition
by said witness was given in response to the
questions propounded, as herein set forth, was first
taken in machine shorthand by me and afterwards
reduced to writing under my direction and
supervision, and is a true and correct record of the
testimony given by the witness.
I forth er certify that I am not a relative or
employee or attorney or counsel of any of the
parties, or relative or employee of such attorneys
or counsel, or financially interested in the action.
WITNESS my hand and official seal at Overland
Park, Johnson County, Kansas, this 19th day of
November, 2010.
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PEGGY E. CORBETT, RDR, CSR, CRR
Certified Shorthand Reporter
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PEGGY E. CORBETT, Certified Shorthand

4

Reporter within and for the State of Kansas, hereby

5

certify that the within-named witness was first duly

6

sworn to testify the truth, and that the deposition

7

by said witness was given in response to the

8

questions propounded, as herein set forth, was first

9

taken in machine shorthand by me and afterwards

10

reduced to writing under my direction and

11

supervision, and is a true and correct record of the

12

testimony given by the witness.

13

I further certify that I am not a relative or

14

employee or attorney or counsel of any of the

15

parties, or relative or employee of such attorneys

16

or counsel, or financially interested in the action.

17

WITNESS my hand and official seal at Overland

18

Park, Johnson County, Kansas,
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November, 2010.

this 19th day of
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you can just e-mail it to us.
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(Witness excused.)
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND ?OR THE COUNTY OF ADA

RITA HOAGLAND, individually and
in her capacity as Personal
Representative of the ESTATE OF
BRADLEY MUNROE,

Case No. CV OC 090146

Plaintiffs,
vs.
ADA COUNTY, a political
subdivision of the State of
Idaho; et al.
Defendants.
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THE DEPOSITION OF NATHAN POWELL

1

M.S.W., L.C.S.W., was taken on behalf of the
Defendants at the Ada County Prosecutor's Office,
200 W. Front Street, Room 3191. Boise, Idaho,

2

commencing at 9:05 a.m. on November 23, 20 I 0,
before Monica \1. Archuleta, Certified Shorthand
Reporter and Notary Public within and for the
State of Idaho. in the above-entitled matter.
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For the Defendants:
ADA COUNTY PROSECUTOR'S OFFICE
BY: MR. JA\1FS K. DICKINSON
MS. SHERRY A. MORGAN
200W. Front Street, Room 3191
Boise, Idaho 83702
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24
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NATHAN POWELL, \1.S.W., L.C.S.W,
first duly sworn to tell the truth relating to
said cause. testified as follows:

24
25

EXAMINATION
QUESTIONS BY MR. DICKINSON:
Q. We are on the record conducting a
deposition of Mr. Nathan Powell. The deposition
v.,ill be conducted according to the Idaho Rules of
Civil Procedure. And the deposition will be used
in all manners allowed by those rules.
Mr. Powell, before I start asking you questions
I want to chat a little about how depositions go
just so we can make sure that it goes smoothly
and puts you at least at some comfort. These
things are never comfortable, I suspect, but -having been through one myself.
\1y name is Jim Dickinson. I'm going to
be taking your deposition. I work with the Ada
County Prosecuting Attorney's Office. This is
Sherry Morgan. And Darwin Overson, your
attorney, is here. And obviously you are here.
Have you been deposed before?
A. Never.
Q. So this is your first time. I expect
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you may have gone over some of these things. but
I'll go over them again, as well. I'll ask you
questions throughout the hearing. The court
reporter takes down everything that you say and
everything I say. To the extent you don't
understand a question I ask. if you'I I just a,k
me to rephrase it. Or if I can change it in some
manner I'll be happy to so it is more
understandable. That is one of the things 1hat
happens a bunch during a deposition. So don't be
afraid to speak up.
Another thing is that in everyday
conversation we shake our heads a lot. You may
have just done that. That is one of the things
we do to show somebody we are listening actively.
But it doesn't show up for the court reporter so
she doesn't know if you said "yes" or "no." So
each ofus can try to make sure we -- I'll try to
catch you if you shake your head.

20

A. That would be great. Thank you.
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Q. And if you can try to remember. But it
is tough, because that is not how we usually
interact. Usually l break -- I try to take a
break about every hour and a half. But if that
is not often enough for you, if there is some
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reason you need to take a break, if you'll just
let me know we'll be happy to accommodate that.
A. Sure.
Q. We have water and eoftee. I think we
have already helped ourselves to at least one or
the other. And if you need any more of that you
are welcome to it, as well.
Sometimes a question will get asked of
a deponent, and you will think about it later, as
most people do, and maybe your answer might
change or you remember more. Just interrupt and
tell me "I just remember more about that earlier
question you asked.'' Or maybe you come back from
a break and if you rcmcm ber more, or your answer
might be a little different, go ahead and just
tell us that.
A. Sure.
Q. Sometimes there might be documents that
help you remember an answer. Or maybe help you
to have a more accurate answer. And if you have
those documents -- in fact, did you bring
documents with you today'.'
A.ldid.
Q. Are those documents you relied upon in
this matter?
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report. Everybody I think has seen a copy of
that report. What opinions have you reached in
this matter''
A. Be a little more specific for me.
Q. I think you were engaged by the
plaintiffs to issue an opinion in this matter.
A. Yes, I was.
Q. And I'm just wondering what that
opinion i,. And I would like to go through all
of your opinions.
A. Sure. My first and foremost opinion is
that there was some deliberate indifference on
the part of the social worker at the Ada County
correctional facility.
Q. And what did you do to arrive at that
opinion' 1
A. lt was a review of the materials that
were provided to me by Mr. Overson ancl readin1
through all of that material. And an
understanding of what deliberate indifference is.
And making a decision based on the information.
Q. Can you be a little more specific abltut
how you went about that?
A. Systematically. Just every bit of
information I received I read through it.

7
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A. Yes.
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Q. Okay. Well, we'll probably want to

3

4
6
7

8
9

10
11

12
13
14
15

16
17
18
19
20
21
22
23
24
25

take a look at those. We won't do that right
now.
A. Okay.
Q. But sometimes if there is something
that helps you to take a look at, go ahead and
just say, "You know what, I've got something that:
helps me for that." And feel free to do that so
you can take a look and help your answer be more;
complete or more accurate.
Are you taking any medications or drugs
today that might impact your ability to listen
1
and to comprehend questions?
A. Nope.
Q. Are you sick today? Or are you feeling
in the peak of health?
A. I am good.
Q. I'm glad to hear that. Any reason that
you think of that we can't proceed with this
deposition here today?
A. Not at all.
Q. Thank you, Mr. Powell.
A. You're welcome.
Q. Well, let's get started. You wrote a
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listed here in the report that I provided ithat I
just went through step by step reading every
document that was provided to me. Ancl taking
notes. And coming to a conclusion.
Q. Did you reach any opinions other than
the one you just stated?

A. I reached the opinion that the social
worker, given all of his years of experience,
should have provided a little more thorough ano
in-depth assessment. And that I felt that: there
was some recklessness on his part.
Q. Did you have to make any assumption, to
get to your opinion?
A . ."io.
Q. So you had all of the facts that you
needed, you felt?
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A. I felt so; yes.
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Q. Was there anything you thought, you
know, if I just had more information, if I knew
more about this or that, I could be more sure?

A. I did not. No.
Q. Do you believe your opinion in this
instance has to be based on accurate infom1ation
to be an accurate opinion?
A. Absolutely.
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Q. Would you agree that an opinion,
especially an expert opinion, can be no better
than the facts it is based upon')
A. Yes.
Q. Did you do any research of any of the
facts surrounding Mr. Munroe's death
independently?
A. Just the material that I received.
Q. And where did you get that material?
A. From Mr. Overson.
Q. Did you request anything? Or was it
all just provided to you?
A. It was all provided to me.
Q. Were you able to talk to any of the
family -A. No.
Q. -- of Mr. Munroe? Who do you think are
the reliable authorities in your field?
A. In my field of social work?
Q. Well, the field -- rather than me put
words in your mouth. You rendered an opinion in
this particular case. The plaintiffs have
forwarded that you are an expert opinion.
A. Correct.
Q. I guess I don't know what the field is
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to deliberate indifference.
Q. So were there any readings or was ti-ere
any particularized research you did before you
reached your opinion in this case'
A. Just the material that was provided to
me by Mr. Overson.
Q. "iothing academic? "iothing in the
literature9
A. There were a couple of -- and I mention
it here. There were a couple of articles printed
off that I list on the first page of the rep01t.
Q. And what were those 9 Go ahead and read
them so we get them on the record. That is how
we would do it ifwe were normally speaking.
A. The first one is W.J. Estelle, Jr.,
Director, Texas Department of Correctio11s, et
al., Petitioner, v. J.W. Gamble, Dee Farmer,
Petitioner v. Edward Brennan, Warden, et al.,
Estate of Mohammed Reza Abdollahi v. County o
Sacra men to.
Q. And what is that document'!
A. They were some specific cases where
deliberate indifference was discussed.
Q. Any other -- you said there were a
couple articles that you read.
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exactly that you represent when they make that
determination. If it is social work, great. If
it is something else. Ifit is more to do with
the facts in this case, I don't know. So I'll
leave that to you rather than me try to tell you.
Because this isn't my world.
A. Sure. Ask the question again?
Q. In the field of the expertise that you
are forwarding in this particular case, who do
you think are the reliable authorities who might
write hooks or treatises? Things that you might
look at'J
A. I would think that anybody who has bee~
I
degreed in the area of working in the mental
I
health field has the education. Has the work
!I
experience. Those are the people who I feel havr·
that expertise.
Q. Is there any particular author or
I
someone you think who stands apart in the field
that you read their work and you follow their
teaching?
A. I can give you -- I can cite you a
number of different authors and countless
trainings. None of which refers specifically to
this case. And none of which refer specifically
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A. Those were them.
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Q. Did you research any work that had been
pt:er reviewed before you undertook your analysis
in this matter?
A. No.
Q. Have you heard of Dr. Thomas White. who
has also been retained by the plaintiffs in this
matter9
A. I am familiar with the name only
because it came up in a conversation with
Mr. Overson.
Q. Are you familiar with a book that he
wrote?
A. No, I'm not.
Q. If you haven't -- I take it since you
are not familiar with the book that you haven't
read it?
A. I have not read it.
Q. Had you heard of the book before?
A. I had not.
Q. How long have you worked on this
particular case, do you know?
A. Roughly 22 to 25 hours.
Q. And when did you start working or it,
do you recall?
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A. Good question. I'm going to say
September. Early September.
Q. Of2010')

3
.J

A. Of 2010.
Q. Well, let's talk about your background
that --

5

A. Sure.
Q. -- qualified you as an expert in this
matter. Why don't you just go through that, if
you would?
A. Sure. Both my bachelor's and master's
degree are in social work. My master's degree is
from Wayne State t:niversity, Detroit, Michigan.
I graduated in 1988. Since that time I have
worked primarily in the public and private sector
as a clinician, as a therapist, as a counselor.
I have also been an administrator of a mental
health clinic. I have been director of clinical
services at another mental health clinic. I have
worked in an inpatient psychiatric facility. I
currently am employed at St. Luke's Hospital in .
the Social Work Department and have been ther~
just about five months. Or five years. Excuse
me.
Q. Thank you. Have you ever worked in a
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shifts that I worked.
Q. Please do.
A. I actually sat in a chair outside of a
cell where a 17-year-old male was kept in
lockdown 23 out of the 24 hours a day.
Q. And what were your duties outside of
that cell''
A. That's pretty much it. Just to sit
there. It was a high profile case. The
gentleman was being brought up on murder charges
So there you have it.
Q. So three or four shifts?
A. Yeah.
Q. Were you paid? Or did you get credit
for that?
A. I was paid.
Q. Was this part of an educational
experience'' Or had you moved there and you were
looking for money?
A. That is exactly it. I had moved there.
Was looking for money. And after three shiifts
found full-time employment.
Q. What did you find?
A. I worked at a residential treatment
center in Martinez, California.
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jai I setting?
A. I have, believe it or not. When I
moved to California, between my undergrad and i
graduate degree, I worked for maybe three or four
1
shifts in a juvenile correction facility in Marin
County.
Q. Okay. Describe that, if you would.
I'm sorry. Let's back up to what time it was.
It was between undergrnd. You said your
undergrad degree, l think, was a bachelor's in
social work?
A. Yes. So it would have been 1985.
:vtarin County Juvenile Correction. I was a PRN
staff member. Basically what that means is
shifts need to be filled. And they go through
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their list of available employees who could
potentially work a shift. And I did that three
or four times.
Q. PRN, as needed?
A. As needed.
Q. So describe this facility, if you
would?
A. I don't really remember much about the
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facility, to be honest with you. I don't. I
could tell you exactly what I did the three
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Q. So as far as jails was that the extent
of your work inside?
A. Yes.
Q. Have you worked in a prison setting,
ever?
A. I have not.
Q. Have you reviewed any studies or any
infonnation from jails or prison settings?
A. I have not.
Q. Have you been retained or do you
understand that you're forwarding any opinions
about Rita Hoagland's damages in this matter?
A. My understanding is that I was to
provide an opinion about the death of her son and
specific attention towards deliberate
indifference.
Q. So I'm going to take it that that mean~
you weren't -- you haven't forwarded an opinion
about Rita Hoagland's damages; is that fair?
A. That is very fair.
Q. Are you familiar with the National
Commission on Correctional Health Care? NCCHC
A. I am not.
Q, One of the items that attorneys share
in these instances is a disclosure about what you
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are going to testify about. And I just want to
ask you some questions about that before we get
to your report.
A. Sure.
Q. And we'll get to your report, by the
way, in case you are wondering if that is ever
going to happen. This disclosure indicates that
you will testify about some topics. Some general
topics. And the first is "Standards and
practices within the community under which social
workers must conduct themselves when providing
social work services, such as those Defendant
Johnson was responsible for providing to inmates
of the Ada County Jail. This includes standard
governing suicide assessment and prevention,
documentation, and resources available in the
community for individuals at risk for suicide."
And that was kind of long. And I can break it
down or I can share it with you at any time.
But what l would like is just for you to explain
that paragraph of the information you arc
expected to testify about'7
A. Let's start from the beginning of that
long, lengthy run-on.
Q. Do you want me to --
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to be licensed in the state where you are
providing a service. That you adhere to the
policies and procedures of the institution in
which you work. And to adhere to the et hies, the
code of ethics, in social work. Which an·
appropriate boundaries. You don't viol2,te
confidentiality. You don't have relations hips
with your clients and your patients outside of
the professional relationship.
Q. Okay.
A. What's the next part?
Q. Well, why don't we talk about this just
a little more if it is okay. And then I'll start
the next sentence.
A. Sure.
Q. I am going to make a mark so I can come
back.
A. Sure.
Q. So the things you spoke about were the
policies of your employer. That it is impor:ant
to follow the policies. Did I understand that
correctly?
A. Absolutely.
Q. Do you have an opinion as to whether
the policies of the employer were followed in
;,1
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A. Break it down for me, please.
Q. 1 would be happy to.
A. Great.
Q. By the way, I read the whole thing to
put it in perspective.
A. Sure.
Q. This isn't -- none of my questions are
meant to trick you or to take you down a road or
not. So I'm happy to do that. And I appreciate
you asking.
A. Okay.
Q. It starts "Standard, and practices
within the community under which social workers
must conduct themselves when providing social
work services, such as those Defendant Johnson
was responsible for providing to inmates at the
Ada County Jail."
Do you want to start there?
A. Sure.
Q. So if you'll go ahead and elaborate on
the standards and practices within the community
under which social workers conduct themselves to
provide social work such as Jim Johnson did at
the jail?
A. Standards of care. First and foremost,
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this particular mattcr'.1
A. I don't have an opinion.
Q. You talked about some of the ethics of
social work. Do you have an opinion whether any
of those ethics -- in your opinion, were those
ethics followed in thi, manner? Or were th:re
some violations?
A. I think there was a violation in the
content of social worker Johnson's assessment of
Munroe.
Q. And if you would elaborate on that' 1
A. Sure. I really felt like he needed t,1
spend more time with the gentleman than he did
Aud I feel as though there was little
documentation to reflect that he did an
assessment of Munroe's mental status and his
thought processes at the time.
Q. And you feel that -- I mean, is it your
opinion, then, that that is an ethical violation?
Because it came under ethics that is what I'm
wondering. Or that is where you placed it.
A. Yeah. I think that it is more a
violation of best practice.
Q. You have used two words. You have used
a phrase -- a couple of phrases. Standard of
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care and hcst practice. Could you explain tho,e· 1

then you really have to go through and undcrstan•
2
what has changed and what is different. And why
A. Sure. Standards of care -- when you
3
are working in an institution for an individual,
3
the individual is no longer suicidal.
4
with an individual, under the guise of social
4
Q. You talked about -- I'm sorry, I didn't
5
worker, there are some general practices that you
5
mean to cut you off.
l
adhere to when providing a suicide assessment.
6
A. I think so. I think I'm good.
And there are specific things that you do when
7
Q. You talked ahout mental status.
8
8
Congruent and incongruent. And you said you
you are providing a suicide assessment. Or when
9
9
would want to do a mental status.
you are determining whether or not a person need
1~
to continue to be on suicide watch or suicide
10
What does that mean?
ll
protocol. And it involves a line of questioning
l l
A. A mental status is really a snapshot
and interviewing an individual. In this
l '.'
picture of how the individual is doing at tl1at
l a
particular case I felt that the amount of time
13
particular moment. It is looking at whether or
i4
spent interviewing was insufficient. He could
14
not they're auditory or visual hallucinations.
15
have done a better job, in my opinion. He could
15
Paranoia. It is looking at, do they seem to be
have teased out a little bit more about his
16
tracking conversation or do they seem to l1e
current mental status and he didn't.
17
distracted. Is their speech pressured. Ra,riid.
With that said, he did exercise best
18
Fast talking. Do they seem withdrawn. (}o they
practice by reviewing material that he had
19
seem noncommunicative. Do they have good eye
available prior to meeting with Munroe.
20
contact. Does their physical affect match up
Q. When you talk about standard of care.
21
with what they are telling you in terms of how
~2
Is there a list -- a nationally-approved list
22
they feel. Or is it incongruent that the patient
that one uses when one works on this''
'.' 3
or the individual is saying they feel depre5sed
A. There is not. I think that there are
2 II
and they feel like harming themselves, bu1
multiple
checklists
that
are
out
there
that
2
5
they're
> - - - - - - - . . ; __ _ _ _ _ _ _,_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _' - -laughing
- - - - -and
- -smiling and don't seem to be
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really talk about these are the certain things
!
that you need to cover when you are going throug~
doing your suicide assessment. I couldn't
'
reference any particular one at the moment.
Q. Is there one that you use?
A. There is. For a suicide assessment I
am looking at the presenting issue. Why the
individual is suicidal. llow long they have been
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previously. Have they gestured. Have they
attempted suicide. Is there a family history of
suicide. Have you received any mental health
services for any mental health-related issues.
So a lot of it has to do with fact-finding
historical information.
And then the second piece has to do
with doing a mental status. And looking towards
their current state of mind. The individual's
current state of mind. Looking at their affect.
Looking at their thought content. Is there
affect in their thought content. ls it
congruent. Or is it incongruent. Questioning
precipitating events leading up to the individual
feeling suicidal. If an individual states that
they were suicidal, and no longer are suicidal,
,
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distressed or depressed. Even though they are
reporting that they are.
Q. A number of those things you just
talked about seems to be the type of thing,;
that you gather not only from talking to the
individual, but from observing them, as well.
Is that accurate?
A. Absolutely.
Q. Is that a big part of the work that you
d 0.')

A. Currently?
Q. As a social worker.
A. Currently, as a clinical supervisor I
supervise -- I don't know if that is whal you an
asking me.
Q. No, you're answering exactly what I
have asked. This is one of those times I have
asked a poor question. Good job. Let's b2.ck up.
Those things that you talked about, as I am
taking my notes on mental status, of the things
you look at. Conversation. You track eye
contact. You track affect. You look for
congruency, I think, with what they are saying.
A. Absolutely.
Q. So you are listening to what they say.
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But it sounds like a very important part of it is
watching them, as well. And watching somebody's
demeanor to sec -- you know, get visual cues.
ls that accurate? Was l following you?
A. That is very accurate.
Q. Okay. We arc still on that paragraph.
And if you arc ready to move on. I am. And 1'11
read you that next sentence.
A. Good to go.
Q. We were talking about standards and
practices within the community. The next
sentence, "This includes standards governing
suicide assessment and prevention, documentation,
and resources available in the community for
individuals at risk for suicide."
So if you want to talk about that
second sentence. "Standards governing suicide
assessment and prevention, documentation, and
resources available in the community --"
A. I think we have already touched on it a
little bit in terms of some of the standards.
Especially the mental status examination.
Observation. So I think we have kind of touched
on that already.
Q. Okay.
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ahout.
A. That sounds good. We have folks who
come in that are feeling suicidal. It is mild.
It is something they think about occasionally.
It is nothing that they have intentions of a.cting
upon. But it occupies their thoughts. And we
may disposition or hook them up with re~ources
for some outpatient counseling. And perhaps to
see a psychiatrist for a psychiatric evaluation
to determine if medication is appropriate. So
that would be less restrictive recommend;ition or
disposition. And a more restrictive disposition
would be inpatient psychiatric care. And
probably the least restrictive would also involve
having somebody with that individual who is
suicidal over the next 24, 48 hours until they
can access the services that you have reforred
them to.
Q. A couple of fol low-up questions. You
say sometimes you have people who come in feeling
suicidal. And you say it's mild. And it is
nothing they will act upon.
How do you predict that?
A. By their reporting. They have plans
for the future. They've got to get their kids to
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A. In terms of care or treatment for an
individual it really depends how you disposition
an individual who you have conducted a suicide
assessment on. Their disposition kind of depend!
on the severity of how they are presenting with
their suicidal ideations and/or gestures.
Q. When you say "disposition." I'm
betting you don't mean whether they arc smiling
or no. Instead, you arc talking about where you
might send them.
Is that accurate?
A. That's accurate. Do they just need
some outpatient mental health counseling. Do
they need inpatient psychiatric care. Do they
need to be assessed for medications. All of the
above.
Q. You work at St. Luke's Hospital;
correct?
A. Correct.
Q. So what kind of dispositions are
available to you there?
A. When we have patients who present
with -- I'm assuming we are going to talk about
suicidal patients?
Q. I think that's what we should talk
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school. Or pick up their kids after scho,)I.
They are oriented to the future. They have no
history of harming themselves. There b no
family history of harming themselves.
Q. When you talk about harming themselves.
Someone harming themselves. Self-harm·.•
A. Self-harm.
Q. Is that a predictor of suicidc' 1
A. Can be.

Q. Can you elaborate on that?
A. Self-harm. There are folks who tend to
just cut on themselves and they will never end
their life. But they have a propensity for being
self-injurious and cutting, for example. There
are people who ingest medications in an attempt
to self-harm. I lost my thought. I'm sorry.
Q. We were talking about self-harm. You
talked about cutting and ingesting medications.
Are those suicide attempts?

A. No.
Q. If you can tell me how you
differentiate between -- if there is a
differentiation.
A. I think there is. I think, for
example, we see people in the hospital that have
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trouble sleeping for two months and so they took
five Lunesta to help them sleep. And that is
harmful. They just wanted to sleep. They had
been depressed. But they really didn't want to
kill themselves. We see folks who ingest
medication. Twenty Tylenol. And their Tylenol
levels are off of the chart. And they wanted to
harm themselves. They wanted to die. And
sometimes they do.
Q. Is there any way to differentiate on
those?
A. Which ones want to kill and which ones
don't?
Q. Right.
A. Part of it is by report by the
individual. Part of it is by their history.
Sometimes people engage in self-injurious
behavior. And it is attention seeking or it is
1
manipulative. And sometimes there are folks wh6
engage in attention-seeking manipulative
gesturing of suicide and accidentally end up in a
more serious predicament then they planned.
Q. You talh:d about attention seeking and
manipulative. Arc those kind of the same thing
the way you have used them? Or are they

32

1
2

3
4

5
fi

8
9
18
11

14
15
le
~

28

2:
22

5

A. I do.
Q. You talked about-· and I'm going t(,
back up. Because some of the things you tdk
about I don't always understand.
You talked about some people you would
disposition to inpatient care. but you wanted
to .. you said something about least restrict ve.
If I heard you correctly.
A. You did hear me correctly.
Q. Whatdoesthatmean?
A. Least restrictive is -- when you are
dispositioning an individual who needs services
you rea[[y want to try to provide them a referral
and a service that is going to be least
restrictive. That is not going to interfere with
their day-to-day functioning. And so leai,t
restrictive in the case of somebody that was
suicidal, had suicidal ideations, would be the
example we were talking about earlier. The
patient is discharged home. They have a loved
one or a friend who can watch after them for the
next 24 to 48 hours. There is an appointment
that has been made for them to see a psychiatrist
to be evaluated. The patient reports that they
can be safe and not harm themselves. That woul
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different?
A. I think they are the same.
Q. Just from a lay perspective. Attention
seeking seems to be look at me. \1anipulative
seems to be -· and please correct me .. I want to
get something from you.
A. Attention. Manipulative and attention
seeking can be I'm manipulating you because I
want to get something from you. \Vhich is
attention.
Q. Oh. Fair enough. I haven't read much
in your area of work. In your profession. So I
don't know. And could I want to get something
other than your attention manipulation wise?
Maybe I want to get a new car from you. I like
your car and -A. Or perhaps you have a warrant out for
your arrest. And as law enforcement comes to
pick you up at your house you say that you are
feeling suicidal and need to be taken to the
emergency department. And from there you're
dispositioned or you are transferred to a
psychiatric facility. That is a manipulative
effort to avoid going to jail.
Q. Do you see those things in your work?
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be a less restrictive. A more restrictive would
be inpatient psychiatric care. Acute psychiatric
care inpatient. More restrictive than that would
be long-term psychiatric care.
Q. Why wouldn't you put someone who had
talked about suicide into inpatient care
immediately just to make sure nothing bad
happened'.'
A. A couple of different reasons. If they
are feeling suicidal, have no intention of ading
upon it, that is probably one of the biggest
indicators. That they are really not interested
in going for inpatient psychiatric care, bur they
would like some mental health intervention. The\don't think about suicide all of the time. It is
·1
occasional. You know, kind of like us. W,e
sometimes in our life have thought about it, but
not really serious.
Q. Just to get out of a deposition?
A. Absolutely not. I have been lookini~
forward to this. It is really a good experience
for me.
Q. You talked a little bit ago about
documentation.
A. Yes.
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Q. You talked about the social work with
Jim Johnson in this particular instance. I think
you used the word "little documentation." Can
you expand on that''

1
2

A. I didn't really see any documentation
about a mental status. And I think that is
really key in providing good documentation.
Q. What would you expect to see under
mental status" 1 I know we talked about it before.
But what kind of things would you expect to scc'1
A. The same things that I mentioned
before. I think that is a real substantial piece
of a mental status is that interview and those
observations that you make during your interview
Q. You have, I suspect, been provided a
document that Jim Johnson wrote the day after you
saw Mr. Munroe. Have you seen that?
A. I have.
Q. Are those the kinds of things you are
talking about?
A. Yes.
Q. Did you think that that second day's
writing adequately covered all of the areas that
you were concerned about?
A. I want to say no. But I would want to

5
6

1

7

8

1O

11

12
13
1,1
15

17

18
19
2D

:::1
23
2~
25

have to refer to your report, that's fine. Or if
you remember them off the top of your head.
A. I don't. It will take a while to dig
through the material.
Q. Do you think it is in your report?
A. I don't think it is. I just make
reforence to -- that he had a history of suicide
ideations, suicide attempts, and multiple
psychiatric hospitalizations.

Q. Okay. Let's not do it right now.
A. I know his psychiatric hospitalizations
go clear back to when he was a young adolescent.
I know that he was hospitalized in California.
Multiple hospitalizations here in Boise. I 1think
he received some mental health services while
incarcerated in Utah. Pretty extensive. Some
real paranoid kinds of thinking were also
documented. Thinking that people were after him
Q. The next paragraph is factors and
methods of assessing suicide risk associated with
potentially suicidal patients in the community.
Can you expand on that?
A. I think we have already covered that.
Q. Have we covered that')
A. I think we have.
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pull it up and look at it again and go over it,
because it's been a while since I have read it.
Q. Going through the paragraphs of the
things that you are expected to testify about.
The listing of the things that you are expected
to testify about. We just talked about "A." "B"
is the known risks of suicide in certain
populations within the community. It is one of
the things we were told you would testity about.
So do you have thoughts on that?
A. Anybody that has attempted suicide, and
has a history of suicidal ideation, is concerning
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when you meet with them and you are evaluatin~
the individual. The more suicide attempts they
have had. The more psychiatric hospitalizations

13
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they've had. The longer their mental health
history is. All of those are really kind of key
factors in deciding what you do with an
individual that you are interviewing and
assessing. So historical Information is very
important.
Q. Do you remember in Mr. Munroe's case
attempted suicides? Do you recall?
A. I do. Not at any particular length.
Q. Could you run through those? If you
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Q. The next paragraph is risks associated
with patients suffering mental health problems
and certain mental health conditions such as
depression, bipolar, mania, and schizophrenia.
A. Schizoaffective'! Or schizophrenic'?
Q. It says schizophrenia.
A. Okay.
Q. And to the extent that these aren't
te1ms that you would -- this is the disclosure
that we got. To the extent that you are
uncomfortable with those terms, or there are
terms you want to use differently, please do·.>

A. :"io. I'm comfortable with all of them.
Q. Again, risks associated with the
patient suffering from mental health problems and
certain mental health conditions such as
depression, bipolar, mania, and schizophrenia.
A. Okay.
Q. It says that you arc going to testify
about those things.

A. Is there a question for me?
Q. Yes. What we were told by your
attorney is that you will testify as to the risks
associated with patients suffering mental health
problems and certain mental health conditions
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such as depression, bipolar, mania, and
schizophrenia. Should we go through each one of
those? I'm just not sure what your testimony
will be. It says you will testify about it.
Do you have opinions on it or testimony?
A. All of them are substantially serious
mental health disorders. And if gone untreated
can put any individual with those diagnoses at
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risk of suicide. Especially if they have a
history of suicide gesturing.
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Q. I'm guessing the reason it came to us
in this case is because this is what you'll
testify about in this case. So I wonder about
the depression, the bipolar, the mania, and
schizophrenia. Can you think of how they are
related to this case?
A. l think the gentleman had several of
those diagnoses throughout the course of his
life.

I

~~

Q. And you are talking about Bradley
I 21
Munroe?
A. Yes, I am talking about Bradley Munroej 2 2
j 23
Q. So let's take depression.
24
1
A. Absolutely.
i
25
Q. Let's talk about that. And the risks

tendencies. You can have sociopathic
personality. And also be depressed. And also
have a history of suicide gesturing.

Q. Bipolar. The risk associated with
patients related to mental health problems, and
more particularly with Mr. Munroe, and bipolar.
What are the risks associated with that in
Mr. Munroe's instance?
A. Yeah, with Mr. Munroe that bipolarness
can be anywhere from multiple days of 1!xcessiv4
energy. Nonstop. No sleeping. To the o,pposite
spectrum. Which is severe depression. lnabili~
to get out of bed. Feelings of hopelessness and
helplessness.

Q. Can you see those in his history')
A. Yes.

Q. After bipolar, mania is listed. You
may have covered some of that already.
A. I just did.
Q. And schizophrenia. Did you see that in
Mr. Munroe's background?

A. There were some elements of the
schizophrenia with the paranoid ideatio111.
Thinking that people were out to get him. Kind

of really disconnected from reality.
41

39
with a patient suffering from depression.
A. There are huge risks. If untreated
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there are huge risks of an individual spiraling
to a point of not caring anymore about their
life.
Q. Is that where you saw Mr. Munroe in
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this particular instance?
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A. Very much so. Very depressed.
Q. \Vhcn he was in the jail?
~

Y~.

i
Q. At that point in time?
I
A. And just when you read all of the
different records on him you can see where he;
struggled with his mood instability throughou~
i
his life. You can also see where he was
·
incredibly sociopathic.

Q. That is not listed here. Sociopathic.
But is that also -- well, what are the risks
associated with that?
A. Getting caught when you rob a store.
Q. That's a risk?
A. That's a risk.

Q. Is it suicidal? Are people who are
sociopathic suicidal?
A. Usually not. You can have sociopathic
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Q. The next paragraph it says that you
will testify about is the importance of thorough
documentation of suicide assessments, medical
treatment, treatment plans, and discharge plans.
And obviously we are talking about this
particular case. Maybe it is easier to take that
one at a time. The importance of thorough
documentation of suicide assessments.
Do you think you have talked to that ur
spoken to that already? I don't mean to be
duplicative.
A. I think I did.
Q. Medical treatment is the next listed.
The importance of thorough documentation of
medical treatment. And, again, we are talking
about Mr. Munroe.

A. The medical treatment for him centered
specifically around the need to be evaluated by a
medical professional to determine if he needed to
be placed on some medications.

Q. Did you see that in this particular
ca,e?
A. I did not see that.
Q. Oh, I'm sorry. Did you see that need
in this particular case?
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A. Yes, I did.
Q. Do you know what kinds of medications?
A. I don't.
Q. I guess I should have asked if you have
an opinion about the kinds of medications rather
than if you know. And your answer may be the
same. Or you may have an opinion.
A. I think my opinion would be that he
needed to be assessed by a medical professional
to determine whether or not his mood instability
needed to be medicated.
Q. And in your opinion is that something
in Mr. Munroe's case that on the 29th -- or the
morning of the 29th should have been done right
away?
A. Yeah, absolutely. He should have had
that service provided to him.
Q. On treatment plans it says you'll talk
about the imp,,rtancc of thorough documentation of
treatment plans.
Do you have an opinion on that
regarding Mr. Munroe in this instance?
A. And, actually, we are kind of
discussing the treatment plan. \\'hen you assess
somebody, and you are going to develop a
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Q. (BY MR. DICKINSON) We arc ba,;k on the
record. We have taken a break. This is the
deposition of Nathan Powell. With Nathan is his
attorney -- or the attorney for the plaintiffs,
Darwin Overson. He is not representing Nathan
Pnwell. But Nathan Powell is one of the
plaintiff,' expert witnesses. Jim Dickinson md
Sherry Morgan with the Ada County Prosecuting
Attorney's office are here. As is madam court
reporter.
Mr. Powell, when we left off I was
changing gears. But hadn't finished as I look
now at the list of paragraphs. And this is just
a one-sentence paragraph. About items you were
expected to testify about. And the last one
is -- and we have gone A through E. The la,t one
is F. "The requirements for legally and
ethically practicing social wPrk in the State of
Idaho."
And I wonder if you would elaborate on
that with regard to Mr. Johnson and Bradley
Munroe?
A. I mentioned that earlier on when we
first sat down. Legally and ethically all social
workers need to be licensed in the State or Idaho
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treatment plan for that individual, the treatment
plan would look something like "Refer for
psychiatric evaluation, medical staff to
determine whether or not patient can benefit from
psychotropic medication or mood stabilizers."
Outpatient counseling. In this case maybe to
have some ongoing counseling with the social
worker in the jail.
Q. Discharge plans. You write about the
importance of thorough documentation in discharge
plans. Can you explain what you mean by that in
this case?
A. Yes. Absolutely. If you have received
mental health services in a facility or an
institution then you should have discharge plans
in place that network you and set you up with a
continuation of those services on an outpatient
basis.
Q. Do you do that at St. Luke's?
A. Absolutely.
Q. Let's move to your report now.
MR. OVERSON: Can we take our first
break here, Jim?
MR. DICKINSON: Sure. Let'sdothat.
(Recess.)
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in order to practice as such. And this
particular social worker was not licensed. I'm
not sure why that is.
Q. Do you know if he was licensablt:?
A. Yeah. I read where he was licensed in
California.
Q. And ethically. you did bring that up
earlier. I don't know if we explored that Jr
not. You had indicated that -- well, I'm not
going to restate it. 1 think that is probably
unfair to do to you. So to the extent that the
requirements were ethically practicing social
work, if you want to elaborate on that?
A. I think the requirements of practicing
social work ethically first and foremost is that
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you be licensed as such. And we can leave it al
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Q. It is indicated that you will testify
about ethics of practicing social work. That is
what you are limiting that to is licensing?
A. Yes.
Q. You had talked about least
restrictive -- I think you had talked about a
patient coming in and utilizing the least
restrictive setting for that patient.
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Do you recall that conversation or
testimony you had earlier?
A. Yes.
Q. And was one of the factors you base
that upon was the patient's comments to you?
A. That was one of the factors. Patient's
comments. The presenting issue of the patient.
History of the presenting issue.
Q. I think you indicated someone who had
to go pick up kids later that day.
A. That really spoke to the individual's
orientation to the future.
Q. Forward thinking 7
A. Versus somebody who is very suicidal.
With intent on ending their life and really has
no orientation to the future.
Q. Thanks for clarifying that. Now, let's
move, if we could, to your report.
A. Sure.
Q. Your work currently. You talk about
that in that first paragraph. That you work at
St. Luke's Regional Center in Boise in the Social
Work Department as a clinical supervisor. In one
of the answers you gave earlier I think you
clarified and wanted to know -- or wondering if
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Q. You said that you currently oversee 14
MSW's; is that correcfl
A. Yes.
Q. Social workers. And you said they work
primarily in the emergency room setting.
A. Absolutely.
Q. Might they work throughout the res1 of
the hospital?
A. Yes. There are six or seven social
workers that are assigned to the emergency room
department. And that is their area of
employment. The other seven are PRN social
workers. Flex social workers. They fill in in
various locations throughout the hospital! where
social work has a presence whenever theire is a
need for shift coverage.
Q. Might these social workers work with
patients themselves and also family of patirnts'l
A. Yes.
Q. Might they work in a setting where a
family has gotten some particularly devastating
news about ,1 loved onc' 1
A. Absolutely.
Q. St. Luke's does some oncology work;
docs it nofl
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r was asking about what you do right now. Why
don't you describe for us what it is you do right
now. Your job.
A. I'm a clinical supervisor of 14 social
workers. Most of whom work in the emergency
department in both campuses. Boise and Meridia"7
I provide clinical oversight to the work that
they do. I also manage a contract that St.
Luke's has with lntermountain Hospital.
Psychiatric hospital. Where we will disposition
patients to them when we deem that they need
psychiatric care and they are without their
resources to afford that care.
I also am the manager of a program that
we have had in place for about five years
specific to the emergency department. It is a
care management program. It is a program that is
designed to identify patients who come through
our emergency department who are in need of
community resources, networking, and continuity
of care with their disease management, mental
health issues, drug and alcohol issues, et
cetera.
Q. Let's break those down.
A. Sure.

1

A. Yes, it does.

2

Q. Do some of your employees work in that

3

setting?
A. No.
Q. What -A. For clarification. We do have social
workers that work in oncology and radiology.
None of the social workers that I supervis,e
however do.
Q. If I intimated that St. Luke's hadn't
covered all of those bases I didn't mean to.
Thank you for clarification.
The MSW's who work in the emcrgen,:y
room, what types of things might they be involved
with?
A. Quite a bit of their work involves
doing suicide assessments. Patients who have
come in on their own, or with a family member, o ·
a friend who are reporting to be suicidal. We
also have patients that are brought in by law
enforcement who have been placed on an
involuntary mental health hold because they are~
danger to themselves or a danger to other:,. Or
perhaps gravely disabled as a result of a mental
illness. And the social workers do a -- perform
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a mental health assessment. Part of that mental
health assessment is a mental status examination.
Their involvement with the patient is to
determine whether or not the patient needs
inpatient psychiatric care.
Q. If a patient needs inpatient
psychiatric care is that provided at your
facility?
A. No, it is not.
Q. If a patient comes to your facility and
wants to leave your facility are they free to do
that?
A. If they are suicidal?
Q. I'm just wondering about a patient,
period, and we'll work down.
A. Okay. If a patient comes to our
hospital and they decide to leave they can do so.
If they want to leave against medical advice then
we would have them sign a document saying that
they are leaving against medical advice. We havf
concerns for the safety of that individual, and
if the treatment team feels that it is in that
individual's best interest that they not leave
because of concern for their safety, or the
safety of others, then the physician can order

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. We have security staff. And the staff
will do everything possible to discourage them
from leaving. We are not going to get to a place
where we tackle and take down. But what we wit
do is contact law enforcement and we'll have law
enforcement come to the hospital.
Q. Are al I of your staff designated
examiners?
A. No. We don't do designated
examinations.
Q. Those are required for an involuntary
mental hold, are they not?
A. They are part of the process. The
first step is placing the patient on an
involuntary mental health hold. The second step
of the process is for a designated examin~1tion to
occur from somebody who has been given that
status of designated examiner.
Q. Would that happen at lntermountain
Hospital in the instances where you described?
A. It can. It can also happen in our
hospital where mobile crisis, one of the staff
for mobile crisis, all of them are designat,!d
examiners, and they will come and they will
examine the patient and do their assessm,ent.
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that there be an involuntary mental health hold
placed on the patient. And we do that
frequently.
Q. When you are involved in the
involuntary mental hold, I think you called it,
does that involve police officers?
A. It can. It depends. We receive
patients that are brought in by law enforcement
and sometimes law enforcement will place them o~
a hold. In order to place a patient on
involuntary hold you have to be one of two.
Either law enforcement or a physician. And so
sometimes if we have patients placed on
involuntary holds once they are in our facility,
and we have assessed them, and we think that the:
need psychiatric treatment, inpatient, and they
don't think so, our physician can place them on
involuntary mental health hold.
Q. If somebody comes in and there are no
Boise City Police officers, and the physician
believes that they need to be held against their
will involuntarily, but there are no police
officers there, do you have staff that does that?
A. Do we have staff that do what?
Q. Holds them against their will?
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Q. And then if the patient needs to be
held is that when they will be taken to
lntermountain Hospital?
A. Well, a lot of times they have 24 to 48
hours in order to complete their designated
examination. So most oftentimes the patient in
the emergency department placed on an inlohmtar
mental health hold, the paperwork, if they have
to be committed, is filed with the prosecutor.
And it is the prosecutor that then notifies
mobile crisis that we have a patient placed on an
involuntary mental health hold. And by th{· time
they deploy out to do their evaluation most ,~ften
they have already been transferred to a
psychiatric facility.
Q. And at Intermountain Hospital, for
example, there they will be held involuntarily or
against their will?
A. Yes. Until a decision has been made as
to whether or not they meet criteria for
commitment.
Q. On the first page of your report, the
second paragraph, you go through a number of
items that were forwarded to you by plaintiffs
counsel; is that correct?
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A. Yes.
2

Q. Four lines down at the end you list

3
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digital video discs -A. Yes.
Q. -- containing documents. I take it
that there weren't images, video imagc,. or sound
rccordings on thosc; is that correct"' Thcrc were

8

documents on those?

8

9

9
A. Actually, documents, video, and audio.
10
Q. Do you remember what items you reviewed
that had video on them?
11
1'
A. The videos that I reviewed were of the
1J
general common area in the jail. And I don't
remember which camera angles they were from. B,t 14
15
it was the day that Munroe took his life.
Q. And then the audio portion, do you
16
17
recall what that was"
H
A. Those were phone conversations that
9
Bradley had with girlfriend and with mother.
::io
Q. Did you listen to those?
21
A. I did.
Q. You list that you reviewed inserts for
Celcxa and Pcrphcnazine; is that correct''
A. I did.
Q. Are you familiar with each oC those
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bear with me. There is a lot of material.
Q. 1 understand. At the end of that list
you list Estelle and Warden v. Sacramento.
take it those are -- that is case law you looked
at? Those were cases?
A. Yes.
Q. And then at the very end there is a
website -- it looks like a website that starts
http. wl von Iinc.com.
A. Yes.
Q. Can you tell me what that is?
A. It was just another site. I read over
the legal documents from Darwin v. Estdle, Jr..
I read over deliberate indifference. I wanted to
make sure I had a real good understanding. So I
went and pulled up this and read deliberate
indifference.
Q. What is that website. do you know"
A. I would have to -- off the top of my
head I don't. I would have to go back and pull
it up.
Q. You don't know who put it online?
A. I don't.
Q. Did you find thosc cascs on your own'>
Or were thcy provided to you''
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1

drugs?

A. Not really.
Q. ls it sa fc to assume that you arc
not -A. An expert.
Q. -- here to provide an opinion about
either or both of those drugs?
A. Yes. It is very safe to assume.
Q. Or whcthcr Mr. Munroe should have been
prescribed or taking those drugs? Is that fair,
as well, that that is not an area within your
expertise?
A. That's correct.
Q. You list next Bradley Munroe's medical
records. Only because it's a broad statement.
Can you give us some kind ofan idea about what
records you looked at?
A. I looked at records from lntermountain.
I looked at records from California. Emergenc,
department.
Q. Do you recall if you looked at records
from Health and Welfare through a number of his
stays with the Department of Juvenile
Corrections? The Youth Ranch?
'
A. Vaguely remember those. You got to

A. They were provided to me.

Q. r\nd how ahout the website?
J

A. I did that on my own.

4

Q. Kind of a Google thing'?

5

A. Pretty much.

6

Q. Having looked at that what is

7

deliberated indifference?

8

A. My understanding of deliberate
indifference is where you proceed in a manner, ir
a correctional facility, with regards to an
inmate's health. Their care. And you prnceed in
a manner that is counter indicated. Where an
individual is at risk and you have information to
suggest that they are at risk of physical harm.
And you disregard that.
Q. I don't want to cut you off On page
two of four of your expert opinion you indicatc
you want to render opinions -- or you are going
to render opinions on his mental health care
while incarcerated in the Ada County Jail on
August 28th and 29th, 2008. If I represent to
you that the date that Mr. Munroe was found in
his cell, on the day he passed away, was
September 29. If you want to testify to August
28th and 29th -- I want to make sure we are
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talking about the right day.

1

that a mental illness?

No. It is September.
Is that an error?
Yes, it is.
It should be September and not August?
You talked about the basis berng your
understanding of facts of the case and your
experience and expertise in the mental health
profession.
What is your understanding when you
talk about the facts of the case? What is your
understanding?
A. My understanding is that Bradley Munroe
had an extensive history of mental illness.
:vtultiple hospitalizations. Multiple different
medications tried throughout his lifetime. A
lost soul, if you will, who really didn't have
the best upbringing. And in this particular
case, on the two days that he was incarcerated
leading up to his death, the facts are that he
indicated that he was feeling suicidal when he
came into the jail. He indicated the following
!
day when the social worker Johnson met with him ;
that he no longer frlt suicidal. And that
Mr. Johnson had reviewed his records, and knew of

2

A. It is. It is in the Diagnostic and
Statistical Manual.
Q. ls that in and of itself suggestive of
suicide')
A. No.
Q. Could it be'J
A. Sure.
Q. You talked about hospitalizations. If
you would go through your understanding of his
hospitalizations.
A. I think early on as a child, as an
adolescent, his hospitalizations were really
around more of his conduct. Explosive,
unpredictable behaviors. As he approached int<
young adulthood he was -- there were also some
suicidal gesturing, kind of self-injurious
behaviors that he engaged in that warranted his
hospitalizations.
Q. What were those, if you recall?
A. I don't remember off the top of my
head. I would have to pull out the records and
start going through them one by one.
Q. But you recall that he was
hospitalized --

A.
Q.
A.
Q.
Okay.
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him from previous incarceration, and chose not toi
complete a full assessment. A full mental health
assessment. And chose to allow Mr. Munroe to cut
the assessment and the interview short. Allowed
him to then not receive any type of mental health
service or suicide precaution. Those are the
facts.
Q. Let's take those one at a time. And,
furgive me, I take nutes as fast as I can and
then I noticed I just had a blank. The first
thing you talked about was Mr. Munroe had an
extensive history of -- I know you said
hospitalization. But before that you said
something else·>
A. Mental illness.
Q. Let's go into that. What was his
extensive history of mental illness?
A. It started back when --1 think my
first notation and recollection is when he was
12. Oppositional defiant conduct disorder,
unruly, trouble at school, trouble at home,
outpatient counseling, inpatient psychiatric

a~
Q.

Oppositional defiant conduct disorder
is the mental illness you recall? Actually, is
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A. I recall that he was hospitalized
multiple times.
Q. For suicidal -A. Ideation, conduct, acting out behavior,
oppositional defiant behavior.
Q. Do you recall any specific
hospitalizations for suicidal ideations?
A. There are a couple. I can't recall
specifics to the hospitalizations. I would have
to review the chart.
Q. You talked about -- 1 think you defin,~d
him as a lost soul. And talked about his
upbringing. Can you elaborate on that''
A. It ~as just my sense that he really
didn't have a real stable environment with a
nurturing mother. She, in my opinion, wouldn't
receive mother of the year. I got the sensE· that
when Bradley left Idaho and went to California h<
was just wandering. He really didn't have any
direction in life. Same in the short time he was
in Utah. Just really didn't have any direclion.
Q. My notes show that, at least l
recorded, that you said that when he came in -when Mr. Munroe came into the jail -- and I'm
going to fill in maybe August 28 -- or excust: me.
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September 28. That he indicated he was feeling
suicidal.
Do you remember who those comments were
made to or who would have written those?
A. They were in the -- when he first came
in -- and I don't recall the exact -- if it was
the booking area where he was intoxicated. Or it
was felt that he was intoxicated. And
potentially high. And he was making a lot of
statements. And one of the statements was
wanting to kill himself; yes.
Q. And do you recall who that was made tn'>
You think someone in the booking area recorded
that?
A. Yeah. Booking. Or maybe even the law
enforcement officers who brought him in. I don't
remember. I would have to go back and read.
Q. I'm not trying to put words in your

18

mouth. I'm trying to tease out where it is you
base your -A. I appreciate your help.
Q. -- your opinions on. Your next comment
I think was Johnson chose not to complete a full
assessment. Explain that sentence, if you would.
Let's take that sentence apart.
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information. My assessment of his historical
information would have been matched up to how h
was presenting at that moment when Johnson met
with him. My assessment also would have looked
at well, why are you not suicidal now? So you
say you are not suicidal, and that you wen·
intoxicated, and you were drunk, and you feel
like you are not suicidal, I would still not feel
comfortable letting an individual like Munroe be
dispositioned without any care. Without any
caution. Without any respect to his propensity
to harm himself. I would want to have some
measures in place to keep him safe.
Q. You used that term deliberate
indifference a little bit ago. And it appears in
your report, as well. HJd you heard of that
st,indard before you were hired to work on this
case'>
A. No.
Q. In the next paragraph you talk about -A. Which paragraph?
Q. I'm sorry. The second full paragraph
on page two.
A. Okay.
Q. Thank you for calling my attention to
65
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A. It really goes back to what we
discussed earlier this morning about what arc
some of the basic standard questions you ask
somebody who is suicidal. Everything from the
mental status. Thought content. The affect. Is
the individual responding to internal stimuli.
Meaning, are they hearing voices. Are they
seeing things that aren't there. Are they
paranoid. Arc they suspicious that someone is
after them. Why they're suicidal. Why they said
they're suicidal. What are some of the
precipitating events leading up to why they felt
suicidal or feeling suicidal. Those are the
kinds of things that I didn't see in
Mr.Johnson's report.
Q. Is it your testimony, in your opinion,
that you would do things differently in that
setting?
A. Absolutely.
Q. What would you do?
A. Everything that I just said. And I
wou Id certainly -- you know, he has such -Munroe had such a long, extensive history of
mental illness with unpredictable behavior. And
my assessment would have captured some of that

i
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just being in my own head and not sharing with
you. "Bradley Munroe had extensive don mentcd
history."
Do you think you have spoken to that?
The extensive documented history? We have gone
over that at least once, I think.
A. I think we have.
Q. Is there anything you want to add to
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A. No.
Q. Mental illness. We may have spok,~n
about that already. Is there anything you want
to add to that? Or have you testified to that
pretty fully?
A. Just that he had a very well
established history of mental illness. And that
his history of mental illness was known lo some
of the staff at the Ada County Jail. Including
the social worker, Mr. Johnson.
Q. Do you have an opinion about
Mr. Munroe's mental illness? Do you have a
diagnosis based on the research and readin:!l; you ,
have done on him?
A. Honestly, I would not offer up a
I
diagnosis on him or anybody else unless I had a I
1
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chance to meet with them, and interview them, anil
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assess them.
Q. You talked about in this second line in
that second paragraph numerous n1L:dications. Do
you recall any of them? Are they important to
your opinion in this matter''
A. They are not. I think most of what I
saw were medications for mood instability. And
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attention deficit disorder, too, I believe, at a
younger age.
Q. Are those important to any of your
opinions?
A. No.
Q. Mood instability. What do you mean by
that'/
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A. Depression. Severe depression.
1
Q. And aggressive behaviors. I know what
17
I think of that. But. again, they are tenns of
18
art that you use. And [ want to know what you
l9
mean when you say "aggressive behaviors." Would
=: :J
you explain that, please'/
21
A. Acting out. Striking out physically
23
against others. Destruction of property.
Verbally aggressive. Physically aggressive.
; 24
Q. Did you see evidence of that in the
25

behaviors could be attributed to a lot of
different diagnoses.
Q. You say Mr. Munroc has a history of
suicidal ideation. Again, do you have a
recollection -- I think we talked earlier -- a
recollection of the number of times -- well,
first, let's do this. I'm sorry. It was a poor
question. Let's back up.
What is suicide ideation''
A. Thinking about wanting to harm
yourself. Planning on how to harm your:,elf.
Q. When you say harm yourself. Is that
euphemistic,, Help me with this. When I think of
suicide I think of people who harm themselves.
And also people who intend and want to kill
thcmscl vcs.
A. Okay.
Q. Is that incorrect?
A. I think there are people who feel
suicidal and who do harm themselves with not th
purpose of really wanting to end their life. And
that I do think that there are people who are
suicidal and harm themselves with intentions of
ending their life.
Q. So when you use the term "self-harm" it
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reports about him'1
A. I saw some evidence of his behavior in
other reports that I read; yes.
Q. Being aggressive?
A. Yes.
Q. You said as a late teen he was
diagnosed and treated for schizoaffective
disorder. Do you know who made that diagnosis
and where that appears?
A. I think it came out of California. I
believe it was given to him when he was in
California.
Q. This young man seems to have had a
number of diagnoses. Is that fair?
A. Absolutely fair.
Q. Do you see that sometimes?
A. All of the time. Absolutely. And,
really, it is kind of - they are diagnoses that
you see frequently with children and adolescents.
And as they reach adulthood oftentimes you will
see that the mental illness kind of settles down
and it is just one particular disorder. Or
perhaps two disorders. And early on in childhoo<
and early adolescence it is difficult to diagnose
,
accurately, because oftentimes an individual's
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could be either?
A. It could. He easily thought about
harming himself. I mean, that is welldocumented. And that he also had attempted to
suicide. That is well-documented, as welll.
Q. What is an example of one of the
attempts that you recall?
A. Oh, there was a cutting one, I believe.
Again, l would have to review the records.
Q. Okay.
A. I think, you know, even the
shoestring -- I believe the night that he was
brought into the jail that he had a shoestring -that he took a shoestring and wrapped ii around
his neck. Again, I would have to pull up the
document and look at it.
Q. But that is an example?
A. Yeah.
Q. To be honest, I'm trying to make sure
that when I ask you questions, and when I hear
your answers, that I understand exactly what each
of us is saying. And I'm trying to think of Just
a hypothetical right now.
You know,if I take a bottle of
something that is unlikely to kill me, and then I
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call the ambulance right after I do that, it
seems that if I truly wanted to end my life I
would take a bottle of something -- take a lot of
things that are potentially deadly. Or not
potentially. But deadly. And I wouldn't call
the ambulance. That is what I'm wondering about.
A. Right. Or you could have taken a
bottle of something with intention of killing
yourself. And then after you took that bottle,
ingested it, changed your mind.
Q. Are these the kinds of things that are
angels dancing on the heads of pins in your
profession? Trying to figure these things out?
A. I don't know what that means.
MR. OVERSON: Objection. Can I
interject an objection?
MR. DICKINSON: Please do.
MR. OVERSON: The question is vague and
ambiguous. And I think both of you know that.
So go ahead with another question.
Q. (BY MR. DICKINSON) Are those the kinds
of things that it is really hard to know
sometimes in your profession about what people do
and what motivates them to do those things?
MR. OVERSON: Objection. The question
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who has a propensity for cutting on themselves
are at self-harm. And for a person who ingests
bottle of Tylenol, that is self-harm and can be
an intention of suicide. I'm trying to make this
clear.
Q. I know. It's me.
A. And I feel like I'm not doing a good
job.
Q. That's fine. I'll move on. I am not
sure that it is huge. I just want to make sure
when I ask you questions that I'm accurate.
A. And I just want to try to answer
accurately.
Q. I know you are. I think you are. We
are on the second paragraph on page two at the
bottom. The last sentence. I think you have
talked about the history. We were just talking
about the suicide ideation. We were just ta.lking
about the suicide attempts and multiple
psychiatric hospitalizations.
The psychiatric hospitalizations I
think I asked this earlier. But were they all
for suicide attempts?
A. No. I think early on they were acting
out uncontrollable behavior where he was
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is vague. Form of the question.
Q. (BY MR. DICKINSON) You can answer.
A. Repeat it again differently.
Q. Are those the kinds of things in your
profession whether somebody takes something
intending to kill themselves or changes their
mind?
A. Yeah. And actually -Q. That are difficult in your profession?
MR. OVERSON: Same objection.
Q. (BY MR. DICKit,;SON) You can answer.
A. One more time, please.
MR. OVERSON: And give me a break so I
can make my objection.
Q. (BY MR. DICKINSON) We are talking
about self-harm.
A. We are.
Q. And we are talking about suicide.
A. Weare.
Q. So far when you've testified about
them it seems that you have used those
interchangeably, is what I'm hearing.
ls that accurate?
A. I use them interchangeably. And also
sometimes they are very separate. For a personi

1
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unmanageable.
Q. And do you remember -- so later on,
since you said early on he was unmanageable in
those psychiatric hospitalizations, in the later
ones, do you recall how many of those were for
suicide attempts?
A. I don't.
Q. Or for suicide ideations?
A. I don't.
Q. Okay. But those are important to form
an opinion, are they not, knowing which ones
would be for suicide as opposed to something
else?
A. If I'm assessing him?
Q. Yes.
A. Absolutely. I would want to know what
his hospitalizations were. And the reason for
his hospitalizations. I would want to know how
many times he had tried to suicide.
Q. And in your opinion you would be
interested in that, as well? An opinion like
this?
A. An opinion like this. Absolutely.
Q. And then you indicate two
incarcerations in Ada County Jail?
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A. And that was just recently. August,
September.
Q. Okay.
A. And the reference to that looking back
was I think in the previous, the prior
incarceration, was when Johnson had met and had
knowledge of who Munroe was. So that is what it
is in reference to.
Q. The next paragraph ,tarts, "It is my
opinion that Mr. James Johnson, Master of Socia[
Work -- " I suspect that is a typo. I bet that is
supposed to be "extremely." In fact, why don't
you read that sentence like you would want it to
read. Because I'm not sure that it does right
now?
A. "In my opinion, that Mr. Johnson,
Master of Social Work, deviated from the standard
of care by failing to place Mr. Munroe in a
Health Service Unit of the Ada County Jail on
September 29, 2009, in view of the mental health
history he had available and a duty to consider
at the time."
Q. Let's start back at the beginning of
that sentence. "It is my opi111un Mr. James
Johnson, MasterofSocial Work--" I have
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earlier that there is no national standards. A.n<l
I don't know if you know of any particular
standard of care Mr. Johnson should have
followed. Or a local standard. So if you'll be
kind enough to elaborate on that.
MR. OVERSON: Objection. I think it
misstates his earlier testimony. Go ahead.
THE WITNESS: It is really refers to -if you are assessing an individual who is
suicidal there are certain things that you want
to cover which we mentioned -- which I mentionec
earlier. And to not <lo that is a huge <le\ iation
from what is cons i<lere<l a standard of care And
a standard of care is that when you are assessing
somebody who is suicidal you ask certain
questions. And you document in the interview
that you did ask those questions. And in this
particular case it is my opinion that Mr. Johnson
didn't do that.
Q. (BY MR. DICKINSON) When you use tht
words "standard of care." Again, there is r:o
place on the website or no book that sets tr.at
out that all social workers follow. Is that
accurate?
A. That's correct.
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"extreme!." Do I have a different copy than you?
A. Yeah, you do.
Q. This says "extreme! deviated." I
thought maybe that was "extremely:
A ..\-1ine reads "In my opinion, Mr. Johnson,
Master of Social Work, deviated from the
standards of care by failing to place--"
Q. Okay. That's fine. It was just right
before "deviated." I didn't know if that was a
medical term or a social work term.
MR. OVERSON: Where are we talking?
THE WITNESS: Yeah. Because it is not
on mine.
MR. OVERSON: You know what, I think
you ha,e an old version that you are looking at.
THE WITNESS: Or does he?
MR. DICKINSON: It is the disclosure
that I'm working from. Let's not worry about
I
"extreme!." It is not a big deal. I just wanted
I
to make sure that wasn't a term of art.
I
Q. (BY MR. DICKINSON) But let's talk
!
about the word "deviated" in that sentence.
What do you mean by deviated? And take that int1
standards of care. Because I think they probably •
both have to be there. And I think you testified
·

I

1
2

3
4
5

6
7

8
9

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25

Q. Or is there a book that psychiatrists
might follow that you know of/
A. Not aware.
Q. Or psychologists?
A. Not aware.
Q. You talked about the Health Servic,~s
L.:nit of Ada County Jail. You indicate that this
deviation was failing to place Mr. Munroe in the
Health Services Unit at the Ada County Jail.
What <lo you know about the Health Services Unit
at the Ada County Jail' 1
A. Very little. Other than I know that it
is a place where you can get medical and mental
health attention and care. I think more
importantly for me with this particular area wa;
even if he wasn't dispositioned or assigm:d into
that unit or that area of the jail, he really
needed to have someone looking after him.
Q. If you could elaborate on that.
A. Yeah. Absolutely. The guy was
suicidal the night before. And the guy has a
history of suicide. And it is less than 24 hours
from the time that he said he was suicida.l. And
he has had a pretty major event that is taking
place. He robbed a store and was arrest,~d and
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brought to jail. And so when you look at kind of
psychosocial stressors, that would be a big one.
And it just kind of adds to the entire picture of
this is an individual who is at risk for suicide.
Q. Continuing on with that paragraph.
The third line. "Failing to place Mr. Munroe in
the Health Services Unit of the Ada County Jail
on September 29, 2009." It says 2009. But it
should probably be 2008.
A. Mine says 2008.
Q. "In view of mental health history he
had available." What did Jim Johnson have
available on that -- on the mental health
history? What did Mr. Jim Johnson have available
on that date?
A. He had historical information.
Previous experience with Munroe. He knew -- he
reviewed his record, is what he stated. So he
had an idea of who Bradley was based on his
review of the records.
Q. You indicated that he had experience
with him. He had spoken with him in that earlier
stay. Is that what you are referring to? When
Jim Johnson had spoken to Mr. Munroe?
A. Yes.
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at the time he met with him on the morning of
St:ptember 29, 2008."
Does your copy comport with that?
A. "Mr. Munroe's mental health history at
the time he met with him on the morning of
September 29, 2008.
Q. Yours doesn't have "medical" in it?
A. "Mental" is what I have.
Q. We'll back up then. We expected that
these would be identical copies. Let me start at
September 29. It is the third line down. "In
view of the mental health history he had
available and a duty to consider at that time."
We are right until there?
A. Okay.
Q. Are we?
A. Yes.
Q. And then the next sentence.
"Mr. Johnson had firsthand knowledge of
Mr. Munroe's medical and mental health hi!:tory at
the time he met with him."
Does yours not show "medical" there?
A. Mine shows "mental health" and not
"medical." And perhaps I need to have~, copy o
yours.
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Q. And then he had information from this
last incarceration. ls that what you are
referring to?
A. Yes.
Q. The sentence -- my sentence continues
"and a duty to consider at that time." I suspect
that's -- you are talking about the duty to
consider that information that we just talked
about? But correct me if I am wrong. Or if our
copies don't follow.
A. What sentence are you on?
Q. On the same sentence, actually. Asking
about "In view of the mental health history he
had available and a duty to consider at that
time."
When you say "duty to consider" is
that the information you just spoke about?
A. Yes.
Q. The fact that Mr. Johnson spoke to him
before and the information he had from the night
before?
A. Correct.
Q. Okay. My sentence continues on in that
paragraph, "Mr. Johnson had firsthand knowledge
of Mr. Munroe's medical and mental health histol)~

81

8

Q. Well, you know, mine is marked up. We
probably have a clean copy. Let me compare it
really quickly. Yes. I'll let you look through
that one.
A. Okay.
MR. OVERSON: Jim, do you mind ifwe
take a short break?
MR. DICKINSON: Let's go ahead and go
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off the record.
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(Recess.)
Q. (BY MR. DICKINSON) We are back on the
record in the deposition of Mr. Powell. Herc
with us is not only Mr. Powell, but Darwin
Overson, plaintiff's counsel in this matter. Jim
Dickinson and Sherry Morgan with the Ada County
Prosecuting Attorney's Office. And madam court
reporter.
Mr. Powell, when we left off we were
determining whether the words "medical anc. mental
health" or just "mental health" were in the
fourth line down in the second paragraph on page
two of four pages of your report. This one said
"medical and mental health." I think yours says
"mental" only. It is not important to me if it
is not important to you. If you want to talk
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about the medical and mental. Whichever.
A. I've got "medical and mental health" in
front of me now. We can move forward.
Q. Let's go hack to the first part of that
sentence where you talk about "firsthand
knowledge." When you talk about "firsthand
knowledge," what do you mean by that?
A. "Firsthand knowledge" meaning that he
knew him from previous incarceration and had
reviewed his records.
Q. Secondly -- l don't know what you're
comfortable with. It is your report. If you
want to talk about the knowledge of his medical
history, if you feel comfortable. and that is
important to you, in your opinion, please do. If
not, we will move to mental health.
MR. OVERSON: I'm sorry, what was the
question?
MR. DICK! NSON: We've got two different
opinions.
MR. OVERSON: Right.
MR. DICKl'.'JSON: At some point in time
the word "medical" appeared there. If that is
important to Mr. Powell l would like to hear what
he meant by including "medical."
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Q. How much information do you gather that
Mr. Johnson had at that point'l You talk about
firsthand knowledge. And you talk about his
mental health background.
How much information do you beli,:ve
Mr. Johnson to have had at that point?
A. I believe that he had enough
information to know that Bradley had a mental
health history of psychiatric hospitalizations
and suicidal ideations and gestures. And had
been on psychiatric medications. Did that
answer?
Q. Well, not exactly where [ am headed.
Where do you get the information about what
Mr. Johnson knew at that time' 1 Where do you
gamer that information?
A. From his report.
Q. From Mr. Johnson's report?
A. Yeah.
\-1R. OVERSON: \1r. Powell. ifycu need
time to look at those documents.
THE WITNESS: Yeah. Can we de, that' 1
MR. DICKINSON: Sure. Go ahead and
look. Absolutely. What you base it on is what
we want to know.
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MR. OVERSON: I'm sorry. I thought I
heard a different question.
MR. DICKINSON: That's fine.
Q. (BY MR DICKINSON) So if "medical" is
important. please -A. Let's talk about his mental health.
Q. And not the medical?
A. When talking about the mental health it
will probably dip over and talk a little bit
about the medical because of his psychiatric
,
medications that he has had.
Q. Okay. Let's start with mental health
then and see if we slide into it.
A. Okay.
Q. Go ahead. If you would expand on his
firsthand knowledge of Mr. Munroe's mental health
history at the time.
A. He read - well, I think I wrote it
right here. He read the information prior to
meeting with him. Was familiar with him from
previous incarceration. Had an understanding ol
Munroe's mental health history. His psychiatric I
history. His previous psychiatric
I
hospitalizations. He had an understanding of
Bradley Munroe.
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THE WITNESS: Found it. "Before
meeting with Mr. Munroe I first reviewed cur
medical records to see if we had ever cared for
Mr. Munroe. He had been in our jail previc,us!y
and released earlier. So l read his previously
m..:dical and psychological infom1ation. I also
looked at the infonnation the detention staff had
gathered about Mr. Munroe when he was
incarcerated previously, as well as information
gathered the night before."
Q. And so that is the infomrntion you are
basing this opinion upon?
A. Yes.
Q. And your opinion about what Mr. fohnson
did?
A. Correct.
Q. Thank you. Now, as far as medical
history. Did we slop over into that at all when
you testified just now?
A. I think really what we touched more on
was that he had reviewed his medical history an,
that he had reviewed his psychological hi:,tory.
Q. I understand now. Thank you. The next
sentence talks about the current written
information.
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A. Are we on the second? Third?
Q. No. Still on that third full
paragraph.
A. Okay.
Q. There is a period after September 29,
2008. Then it continues "Mr. Johnson had current
written information on Mr. Munroe."
Correct me if I'm wrong, but that is
what you just testified about that you just
found?
A. Correct.
Q. Which was gathered from the previous
night?
A. Correct.
Q. That is the other information that you
were talking about; correct?
A. Correct.
Q "Mr. Johnson additionally had
information that Mr. Munroe had stated he was
suicidal."
Do you recall where that information -where you got that information?
A. Yeah. That was from -- it was in the
information that he had reviewed from the nighl
before. I can't remember the officer who was in
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Q. What do you mean by that sentence? If
you'll break that sentence down.
A. That is in reference to when Brad le} 's
mother had contacted the jail and had expressed
some concern that her son was suicidal and
worried that he might try to end his life. A ~d
that that information was then relayed to
Mr. Johnson.
Q. Let's move to the next paragraph, if
you would be so kind. And it is the fourth
paragraph. It starts, "It is further my
opinion."
A. Okay.
Q. If you would explain reckless and
unprofessional manner that Mr. Johnson performed
his job duties. If you could explain "reckless"
and "unprofessional."
A. Reckless goes really back to - that
his assessment of Mr. Munroe was not com f)lete.
In fact, it was absent of some very key
information about how he was doing that morning.
Reckless in that he chose to only spend around
four minutes. Reckless in that he chose not to
document or have any means of documenting durin ~
the interview. That's what I meant by it.
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charge of doing the in-processing for him when h1i
came in.
Q. It talks about attempting to tie a
string around his neck. We've talked about that,
I think; have we not?
A. Yes, we have.
Q. Is there anything you want to add to
that"
A. No.
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Q. The last sentence starts, "Furthermore,
Mr. Johnson received subsequent infonnation." If
you'll just read that sentence over and
explain-A. "Furthermore, Mr. Johnson received
subsequent information concerning Mr. Munroe'
potential for suicide after meeting with him on
the morning of September 29, 2010 and again
failed to reassign him to a Health Services
Unit."
Q. And the date is probably 2008. l don't
mean to correct your report. But probably 2008,
don't you think?
A. I appreciate it.
Q. Would that be correct?
A. That would be correct.
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Q. You said it was absent-- you said his
assessment was absent key information. What
information was absent?
A. Going back to the mental health
assessment. A full detailed assessment of his
mental status.
Q. When you talk about only four minute,.
You say that that is reckless. What would y()u
have done·> Is then: a time frame that yuu can
put on this? Is there a minimum time or a
maximum time?
A. I don't think there is a minimum or
maximum time. I do think that 15 to 20 mi11utes,
minimum, is, in my opinion, an appropriat1: amoun:
of time to ask questions. And to observe.
Q. Are both of those important components,
ask questions and observe, are both of those
important components in what you do?
A. Yes, they are.
Q. The last thing y()u mentiomxl was he
didn't document during the interview.
A. He wasn't taking notes. He wasn't
documenting his interview at the time that he was

conducting it.
Q. Explain what you mean. Pen and paper?
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Yes.
Do you always do that?
Yes.
Is there ever a time you wou1Jn't' 1
No.
Q. Can you think ofa reason you wouldn't?
~ N~
Q. The next paragraph talks about
"\1r. Johnson's actions demonstrateJ poor clinical
judgment--"
A. Are we still on page two?
Q. We are on page two. Fourth paragraph.
Moving to the next sentence. We just finished
with the one that ended up -- or when he assessed
Mr. Monroe on September 29, 2009.
A. Okay.
Q. Just for the record it should probably
he 2008. And then the next paragraph on
Mr. Johnson's actions. Can you explain that?
A. "Mr. Johnson's actions demonstrated
poor clinical judgment and a complete and total
disregard for Mr. Munroe's mental health
condition."
I feel that if -- had he exercised good
clinical judgment he would have placed him in~
A.
Q.
A.
Q.
A.
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strip the room. We put the patient in paJ>er
scrubs. Any and everything that could
potentially be used to harm a person is r,~moved.
And then they are placed in direct observation oi
staff.
Q. And how long do you keep them in a
situation like that?
A. Until they leave our facility.
Q. lluw long might that be? Would that bl:
a week?
A. Well, we are not a psychiatric
facility. We are a medical facility. So it
would be as long as it takes us to transfer the
patient to a psychiatric facility.
Q. Is that generally within hours"
A. It depends. It really does. It can it>e
many hours. It can be 24 hours. lJsuall) within
two to six hours.
Q. Is it common that you do that?
A. Yes, it is.
Q. Daily?
A. Yes.
Q. Let's go ahead. Same paragraph.
Fourth paragraph. It starts, "It is
disconcerting.'' And you don't need to read it
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position to be watched and monitored because of
I
his mental health history. Because of his
I
himself.
harm
to
propensity
Q. When you say "watched and monitored" do!
you mean in the Health Services Unit potentially? j
!
And/or in a setting with more individuals in a
cell? One or the other or both? Or neither?
A. Actually, he should have been on
suicide watch. He should have had his room
stripped of anything that he could have used to
harm himself. He should have had somebody
checking in on him all of the time. That's what
I mean.
Q. When you say "all of the time." What
do you mean by that?
A. Constantly.
Q. Someone with him?
A. One on one. Or in a room where he is
checked often.
Q. And when you say "often," what do you
mean by that in time?
A. Every five minutes.
Q. Do you have any of those settings at
,
St. Luke's?
A. Settings where - what we do is we
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out loud. If you just want to read it to
yourself down to the "four minutes." And if you
have already spoken to that we don't need to go
over it.
A. No, we don't need to go over it. I
have spoken to it.
Q. The next portion of that says, "The
assessment was conducted while standing ir the
doorway entrance of the booking area." Can you
explain what you mean by that?
A. Yeah. And I don't think it was tht
booking area. I think it was -- I don't remember
the name of the different cells and what they are
called. I remember viewing the video of Johnson
standing in the doorway where Munroe was
stationed. The cell. And it appeared as though
he was conversing. All you could see in the
video was Johnson looking in and talking.
Q. And I assume that's -- when you say
disconcerting, that is part of -A. That is part of -- that he didn't hne
pen and paper. It was only four minutes long.
don't think you can get very in-depth informatio1

about a suicidal patient in four minutes.
Q. Would you describe that as brief?
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A. \'ery brief. Extremely brief.
Actually, it is unheard of.
Q. Anything else about the doorway
entrance, the second part of that sentence, that
is disconcerting to you?
A. i\o.
Q. Tht: next st:n!t:nct: talks about "without
the benefit of written notes." You have talked
about that already. If you have explained that
fully there is no reason to go over it again.
A. i\o. I'm good.
Q. The next sentt:nct: i, wht:rt: we will take
up atkr lunch. It might take longt:r. And I
told everyone we would get out and beat the rush.
And I want to make sure that we do. So let's
take a break for lunch.
(l\oon recess.)
Q. (BY MR. DlCKJl\SON) We art: back on the
rt:cord in the deposition of t\athan Powdl.
Mr. Powell is here with the plaintiff's attorney
Darwin Overson. Jim Dickinson and Sherry Morgan
from the Ada County Prosecuting Attorney's
Office. We took a lunch break and now we arc
back on the record in the same dt:position. And
it occurs to me that when ""e left off we were on
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Q. Let's start -- if you would explain to
me what "rule inirule out" means?
A. When it is reported that your - let's
use the example of having auditory
hallucinations. You interview and you as1,ess by
asking questions as to the nature, how oft,m, the
frequency, to determine whether or not it's
legitimate in terms of the person's reporting.
And that really does become - going back to wha
I was saying earlier about doing an assessment
that is thorough and comprehensive. Ancl doing a
mental status. Part of the mental status ii:
looking at the individual and whether or not they
are responding to stimuli. Also known as
hallucinations. Auditory and visual. And so you
rule it in or you rule it out. Yeah, this person
does appear to be having auditoryivisual
hallucinations based on their answers. Bf,sed on
what they are telling me. Or, no, it doesn· t
appear that they do.
Q. So rule them in, yes. Rule them out,
no.
A. Yes, they do. i\o, they don't. And
that is something that Johnson missed completely.
Q. And is that part of your -- the basis
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page two of your report. And it seems like there
are at least two copies of the report. And it
seems so far with very minor differences. I
would like a copy of that other report. Unless
the reports are just minor.
Did you clean one up or something?
A. Yeah. And that is exactly what
i
happened. I brought an older copy with me today(
I
Q. I just want to make sure we have both
copies before we arc all said and done. Is there
just two copies?
A. Yes.
Q. As long as we can have the same copy
so that if we ever do this exercise again we work
from the same copy. Because I hated misleading
you or going down a road you couldn't follow.
With that being said we were on the bottom of
page two. The very last sentence on that page it
starts out, "Mr. Johnson failed to rule in or
rule out if Mr. Munroe was continuing to
experience auditory or visual hallucinations,
both of which he admitted to having the previous
evening."
Is that the same sentence you have?
A. Yes.
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for your opinion when you critique Mr. Johrson's
work here as missing that?
A. It is part of it. Absolutely. Becaus,e
it is later that that information -- when he is
being escorted to his cell, general population,
whatever it is called, he requested protective
custody; PC. And was suspicious that pec,ple werii
I
out to get him. To kill him. Which speak!, to
some of his orientation to reality. \'\ihich is
just kind of part of the overall piece of - the
assessment could have been more thorough. The
paranoia would have been pulled out. Th,~ fact
that he hears voices, sees things, also would
have been pulled out. Which he had repo1°ted
earlier.
Q. ls that important in a suicide
evaluation?
A. Absolutely.
Q. Why is that?
A. Well, if you are psychotic, and part of
your psychosis is you are hearing voices, and
let's say the voices are telling you to harm
younelf, or let's say that the voices are so
inlrusive that you can't shut them out and you
choose to end your life in order to elimina,te the

25 (Pages 94 to 97)
(208)345-9611

M & M COURT REPORTING

(208)345-8800 (fax)

003689

lCC

98
1
2

1
4
5

6
7
8
9
10

11
12
13

14
15
16
17

18
19
'.'0

21
23
24

25

voices.
Q. You also said you want to rule in or
rule out the basis or whether these were really
taking place. \Vhy \vould so1ncbody report that
they were hearing voices and perhaps have that
not be true?
A. r used an example earlier in the
morning about the person who is manipulative am
is wanting to avoid certain consequences. For
example, going to jail and can say that they arc

L,.',

hearing voices. And, therefore, need to have an
assessment. And, therefore, are rerouted to a
different disposition. Other than going to jail,
for example, and being arrested they go to a
psychiatric facility.
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13
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Q. Let's go to the next paragraph. The
top of page three. Let's start with the first
full paragraph. Jim Johnson explains in that
first sentence, in the first full paragraph, that
he <lid not complete a full written history for
assessment purpc,scs when he met, because he
stated he <lid not want medical or mental health
services. You go on in that paragraph to state
that appropriate standards of care and best
clinical practice dictate not-- well, you can
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A. Through interview. Through looking at
history. Through looking at well, this person
has said he is suicidal on five different
occasions, five different times, and each time
received mental health services. But all of
those were incidences where that person was -really method and means of trying to harm
themselves wasn't really lethal. They were
superficial cuts, for example.
Q. You speak to this being -- the last
sentence. The last part of the sentence in that
first full paragraph on page three you talk about
somebody not being allowed to govern whether or
not a suicide assessment is performed, especially
when in a control led environment.
What <lo you mean by that' 1
A. Real straightforward. If a patient is
suicidal, or if an inmate is suicidal, or
somebody comes and you are providing mental
health counseling, and you want to know what
their suicidal intent is, you want to know about
just the genuineness and sincerity of them being
suicidal, you have to assess them. You have to
go in and go through your assessment. Through
the mental status. Looking at history. You need
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read that as well as I can. The paragraph.
But why don't you explain what you meant by that
paragraph, if you would? Or what you mean by
that paragraph?
A. Sure. If you have a suicidal patient.
Somebody that comes to you and arc told they arc
suicidal. Has made suicidal statements. In this
particular case you're aware of this person's
medical and mental health psychological
background. And they were suicidal one
afternoon. And then the following morning they
arc not. And you stop your assessment at the
request of the individual who was suicidal,
Munroe in this case, you have done a disservice
to that person b_y not doing a full and complete
assessment.
You had mentioned it very early on.
You know, sometimes there are people, when they
want to kill themselves, they kill themselves.
And they usually don't tell people they are going
to kill themselves. So you need to tease out all
of that information. You need to find out how
I
genuine and sincere the person was when they mad~
those statements.
Q. How do you do that?
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to do all of that stuff when you are doing your
examination of them. And if a person refuses to
do an interview then you have an obligation.
Because at that point you really haven't
collected enough information. You really do hav i
to thoroughly go through your evaluation. And i ·
is not common practice -- actually, it is the
first time r have ever heard of it. Where a
person who was suicidal said that they ar,e not
suicidal and then didn't get an assessmemt as a
result.
Q. What do you mean when you talk about a
controlled environment? How does that change
this? How does that temper this?
A. Versus, say, an outpatient setting.
Say in a mental health clinic where a person
shows up and they are getting an assessment
because they are depressed and they say they are
suicidal. And then they say, "You know what, I
don't want to continue doing this." They can

leave. They can leave. In a controlled
en'l'ironment you can't leave. And that is what I
meant.
Q. So in a controlled environment you're
saying the person should be less -- shouldn't be
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al lowed to govern v. hether or not the assessment
is pcrformed' 1

A. Exactly. Shouldn't be able to dictate
whether or not they are going to have a suicide
assessment. And, granted, an individual can
refuse to converse and provide clinical
information to the social worker in this case.
But because they do, that would even -- you wout.1
want to exercise even more caution. It is like I
can't get enough information from this person to
really make a definitive recommendation. So
based on that I need to exercise caution here.
And I need to be very, very careful where this
gentleman goes. And we need to put him on
suicide watch. We need to take care of him.
Sometimes people, when they want to kill
themselves, they don't tell other people they
want to kill themselves.
Q. In the next paragraph, this is the
second full paragraph on page three, it starts,
"Mr. Johnson stated based on his 'mental health
assessment' he did not believe Mr. Munroe's
'suicide risk level' --" and it goes on and talks
ahout "warranted admission to the Health Services

3

concerned about his safety and that he mi·ght ham
himself. He might suicide. So all of that
information. He was given the warnings,
basically.

5

Q. The last sentence in that paragraph,
paragraph two on page three, that information
came out of Mr. Johnson's statement; did it not''

8
9

A. Yeah, it did.
Q. I mean it is quoted. So I'm assuming
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that is where it came from. And so when
Mr. Johnson states that he possessed a number of
risk factors for suicide, his age, and the fact
he was probably incarcerated. prior substance
abuse, and he had been treated for mental
illness, Mr. Johnson is identifying those very
factors; is that accurate? We want to assume
that?

A. Yes. That is very accurate.

Q. Can somebody's risk of suicide change
20

during a day?

'.' 1

A. It can. It can improve. Or it can
worsen.

Q. How much time might pass before that
risk changes' 1
A. In either direction? It really just

Unit. And that Mr. Munroe's previous behaviors

lC::i

103
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demonstrated he would provide warning before
attempting suicide." And then the next paragraph

3

you comment on that.
Could you explain that paragraph and go
through a little what you meant there')
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A. Where it begins "In fact"?
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Q. Exactly.
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A. "In fact, l\lr. Munroe did provide
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Q. Could it be minutcs' 1
A. I haven't seen it.
Q. Thirty minutes?
A. Maybe the course of 24 hours. Maybe a
course of 12 hours. It depends. Are they
getting any mental health treatment? Or are they
not getting any mental health treatment? Those

warning and demonstrated risk of suicide based on

his documented behaviors the previous evening.
Mr. Johnson also stated that Mr. Munroe possessed
a number of risk factors for suicide. His age.
The fact that he was incarcerated. Prior
substance abuse. And that he had been treated
for mental illness."
All of those items are high-risk
factors. Those are all red nags. That anybody
who is assessing an individual for suicide needs
to pay attention to. And the fact that he was
giving warning that he was suicidal from the
previous night. He was giving warning when he
was - that he was mentally unstable when he
requested PC. Protective custody. There was
additional warning provided to Johnson after
Bradley's mother phoned and said that she was

depends. I don't think there is any specific
allotted amount of time.
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are kind of variables and factors you consider as
to whether or not a person's intent on suidde
increases or decreases.
Q. So in your experience it is your
tc~timony that if somebody was to change, their
risk was to change, you've seen that happen as
quickly as 12 or 24 hours?

A. Sure.

Q.

But not much shorter than that?

A. Not much shorter than that. I have
also had experience where people have verbalized
that their intent on harming themselves is less.
For example, let's say an individual is
intoxicated and decides to ingest some
medications because they had just broke up with a
boyfriend or a girlfriend. And after they i,ober
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up and realize what they have done they feel
badly that they were stupid enough to ingest the
medications. Those are people I would be very
concerned about, because of their impulsivity anc
the propensity to do such violent acts upon
themselves under the influence.
Q. The next paragraph is the third
paragraph on page three. It talks about "Best
clinical practice when conducting a suicide
assessment, in part, is to review the mental
health history."
I don't want to misstate previous
testimony, but did you say that you believe
Johnson did that?

5

person who has made three suicide attempts in th,r
past ten years, they are still suicide attempts.
Regardless of the time in between those episodes
it still warrants the same attention of caution.
Q. Are those national standards? Or is it

6

your opinion?

1
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A. Yes.
Q. "With specific attention to prior
suicide attempts." Do you believe that
Mr. Johnson did that?

17

A. 1 believe he did that. 1 believe he
was exercising best practice when he reviewed
historical information. Absolutely.
Q. You continue, "Mr. Munroe's history of
previous suicide attempts was a strong indicator
that he had the potential for a future suicide
attempt." You may have spoken to this already.

18
19
20
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25

A. That's my opinion.
Q. Are there studies on that sort of
thing, do you know?
A. I don't know.
Q. It is interesting to me, and just
explain it, or maybe it is just a choice of
words, that you write, "Mr. Munroe's history of
previous suicide attempts was a strong indicator
that he had the potential for future suicide
attempt." You use the words "strong indicator."
And then you use the word "potential."
Tell me why you say "potential"?

A. Potential is based on previous
attempts. Previous hospitalizations. History of
mental illness. So there is multiple risk
indicators that make Munroe a high risk for the
potential of harming himself.
Q. Do you use the word "potential" because
suicide is difficult, if not impossible, to

107

1
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But if you would elaborate as to what you mean by
that. And you may have covered it already.

3

A. If you have a history of suicide
attempts, all the more reason to exercise caution
when dispositioning an individual in terms of
dispositioning them for follow-up care. The morel
suicide attempts a person has had, the higher at
risk they are of suiciding or attempting to
suicide in the future.
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Q. How about the length of time between
the previous?
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A. Length of time between episodes?
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Q. Exactly.
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Q. Are there any qualifiers on that
statement as to previous attempts? Any
qualifiers on the word "attempt"?

109

A. What do you mean?
Q. Lethality'1

A. Yeah. Absolutely. Lethality is always
means -- previous means of suicide attempt are
all huge considerations.

A. I mean, that is a really good question.
And I think that it is not a factor in what I
stated earlier. If I have a person who has made
three suicide attempts in the past year versus a

22
23
24
25

predict?

A. 1 think that it is difficult to predkt
whether or not someone is suicidal. And I thin~
that most oftentimes, because it is, peoplle will
exercise on the side of caution by providing the
appropriate mental health treatment and care
because it is so difficult.
Q. It is so difficult --

A. To predict.
Q. Okay.
A. So instead of predicting yeah, thfa one
will, this one won't, it is safer, and it is, in
my opinion, best practice to exercise on the side
of caution and provide whatever mental health
services need to be put into place in order for
the individual to stay safe.
Q. The next sentence talks about
"Mr. Johnson also determined Mr. Munroe did not
require a suicide risk assessment or a cell
assignment with another inmate so he could be
under constant observation."
I think we touched on that before. But
I don't know if you had an opportunity to expand
on it. And I would like to give you an
opportunity to expand on that now.
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A. Absolutely. And I think I have used
Mr. Johnson and his assessment of Munroe. The
word "assessment." I really don't feel like he
did an assessment. I feel like he had a brief
conversation with him and Munroe said, "No, I wa
drunk. I won't hurt myself. I'm fine. I don't
need any services." That is not an assessment.
And part of an assessment - mental health
assessment is to look at suicide risk factors.
And so I really don't feel like he did that. But
he had all of this information that suggested
that he should have done it. And he really
needed to look at putting Mr. Munroe in a safe
environment where he could be under observation.
On suicide watch. Or, at a minimum, buddied up
in a cell with another inmate. At a very, very
minimum. Which would be really comparable to i1
I were to interview somebody who was thinking
about suicide, but the severity of their suicidal
ideation was very minimal. They thought about it
occasionally. They were feeling depressed. And
they contracted to safety. I would still not
want them to be alone. I would want them to have
somebody watching over them until they could get
an evaluation by a psychiatrist.
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A. Verbally; yes. Along with havini:
somebody watch after them. Absolutely.
Q. But that is something that is done in
your -A. Field.
Q. -- in your field and your profession?
A. Yes.
Q. Okay. At some point in the report you
probably have seen the words "protective custody"
as far as Mr. Munroe and where he was cell wise.
Do you remember those words?

A. I do.
Q. Do you know what that is?
A. My understanding is you are not in the
general population. You're placed in an area
where you are not in the general population. I
don't know how to better else explain it.
Q. Do you know the procedures, or the
policies, or the rules around protective custody
when it happens, and how it happens, and :hat
sort of thing?
A. No.
Q. The bottom paragraph on page three
starts, "Following Mr. Munroe's initial mental
health assessment," it talks about Leslie
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Q. So in the setting you just described
where you were involved in the treatment with
that person, or the counseling with that person,
when they left the hospital would you want to
make sure there was somebody with them all of thti

113
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A. Oh, even before they left. Absolutely.
Q. And you talked about contracting for
safety. Can you explain what that is?
A. Just a verbal statement by the person
who is reporting to have some suicidal ideation.
That they agree that they are not going to act on
that. That they are not going to harm
themselves. And if they do feel like they are
going to harm themselves that they will seek
additional help. More importantly, that is why
you have somebody with them to watch them.
Because sometimes people say that they will, but
they don't. They say that they will seek help,
and that they will let somebody know, but at
times people who want to suicide won't tell
somebody else.
Q. Do you use that or have you used that
in your practice, that you have people verbally
contract?
I
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Robertson speaking with Mr. Munroe's mother,
Rita Hoagland, who expressed concern that her son
was currently suicidal.
Do you remember that conversation? Or
what you know of that conversation?
A. Yeah. Yeah, I do.
Q. What is your understanding of it?
A. That James (sic) mother phoned Leslie
Robertson -- actually, I think she left a
message. And then Leslie phoned back to- talk
with James (sic) Munroe's mother. And 5aid thal
she was concerned that her son was suici<llal.
That there had been a conversation earlier when
she had learned that her son was feeling
suicidal.
Q. Well, first off, that is Bradley
Munroe; right?
A. I'm sorry. Yes.
Q. That's fine. I'm sure that is who you
meant, but I just want to make sure the record is
clear.
A. Thank you very much. That's correct.
Q. That's fine. There are a lot of names
in this. And I'll mess them up, as well. And
you indicated earlier that you hadn't spoken to
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either Mrs. Hoagland, Bradley Munroe's mother, or
probably Leslie Robertson, I'm guessing?
A. That's correct.
Q. TI1c next sentence is that l.c,lie -- in
your report on that last paragraph on page
three -- is that Leslie Robe1tson relayed
Ms. Hoagland's concerns to Mr. Johnson.
And if you just want to finish that
sentence and comment on that. Expand on what
your thoughts were there that starts in the
middle of the paragraph. "Leslie Robertson
relayed."
A. Yeah. She relayed the content of her
conversation with Rita to Mr. Johnson. And the
way I read it it was almost immediately after
getting off the phone saw Mr. Johnson and relayecJ
to him the concerns that Rita had about Bradley
being suicidal.
Q. And then the last sentence you say,
"Again, Mr. Johnson disregarded hest clinical
practice hy choo,ing not to reassess Mr. \1unroe."
When you use "best clinical practice" in this
setting what do you refer to?

A. It's like -- you just met with a guy
for four minutes. And you decided that he wasn't
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opinion, in a high-risk category for suicide.
And he didn't exercise best clinical practice.
And he deviated from just standard of car·e. Whe I
you have somebody that is suicidal who has a
history of suicidal. Even though they tell you
they are not. If you know they have this lengthy
history, and know that there are concerns about
his mental stability, and yet you still chom,e to
not heed any caution, that is what I mean.
Q. You continue that "\1r. Munroe's me11tal
illness--" this is the next sentence -- "Mr.
Munroe's mental illness."
What do you mean by that 7 What wai,
Mr. Munroe's mental illness?
A. It was pretty extensive. Bipolar,
depression. There was schizophrenia. Those are
all mental health diagnoses. Those are
conditions that he was being treated for. His
mental illness.
Q. The only reason I ask is earlier you
testified that as a young person sometimes you
get diagnosed with a number of DSM diagm,ses.
A. Yes.
Q. And as you get older maybe you don't
have all of the same. And when you use mental

~---------------------------
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suicidal. And the guy went ahead and told
officers that he needed protective custody. And
that you know that he has a history of mental
illness. And you still decided not to put him on
any kind of a suicide watch. And then you get
additional information that his mom had called
,
and said, "My son is suicidal. You need to go
i
back and reassess. You need to go back and spend i
more than four minutes. Because maybe you missec;
it."
Q. I have flipped pages. You can probably
tell by all of the \Hestling with the -A. Where are we at now?
Q. Page four.
A. Thank you.
Q. "As a direct result of Mr. Johnson's
violation of standards of care and best clinical
practice." It is the first sentence on the top
of page four.
A. Yes.
Q. "Mr. Munroe's cell assignment was a
grievous error on his part."
A. Yeah. It goes back to what I was
saying. You have a lot of information - Johnson
had a lot of information that put Bradley, in my
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illness singular there I wondered if there was
just one in particular that you were talking
about?
A. No.
Q. I think the rest of that -- and correct
me if I'm wrong. But the rest of your scntcn,x
says his "previous suicide attempts and current
suicide risk factors warranted assignment to the
Health Services Unit."
We may have already covered everything
that you would add to that if you had an
opportunity. But feel free if you haven't.
A. I think I have covered it.
Q. The next sentence in that same
paragraph reads "Based upon the above-stated
report, it is my opinion that Mr. Johnson
demonstrated deliberate indifference when h,~
chose to disregard key clinical information
regarding Mr. Munroe's risk for suicide."
Anything in that sentence that you haven't spoken
to?
A. What Mr. Johnson did was he exercised
some good clinical practice by reviewing prior to
meeting Bradley. He reviewed records. So he hac
some historical information. And that is a best
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practice standard. To review the information you
have available to you about an individual. And
then he chose to not exercise best practice by
doing a four-minute interview. And subsequent t<
that deciding that he didn't need to be placed on
any type of suicide watch or precaution.
Q. The next sentence in that same
paragraph on page four starts "Furthennore, it is
my opinion that Mr. Johnson's clinical decision
making skills arc not reflective ofa master's
prepared social worker with 25 years of work
experience."
Can you explain thafl Your comments
there?
A. Absolutely. I have looked over his
work history and he clearly has had lots of
clinical experience in a variety of different
settings. And in this particular case he did not
exercise good clinical decision making skills
when he dispositioned Bradley.
Q. I'm going to skip the next sentence.
It just talks about reserving the right for more
infonnation. The last one says you don't spend
more than one percent of your professional career
in activities relating to testimony and civil
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opinion about him profcssionally'1
A. I have not.
Q. Are you familiar with or do you know
Dr. Leslie Peterson-Lund?
A. I do not.
Q. Have you heard that name before'.'
A. No. Not until I read her deposition.
Q. Have you had an opportunity to fon11 any
position -- or any opinion about her
professionally?
A. No.
Q. Are you familiar with or do you know
Mr. Michael Estcs' 1
A. I have talked with Dr. Michael Estes
once on the telephone regarding a patient. And
that is the extent of my knowledge of him.
Q. Do you know anything about his
professional background'1
A. I don't. Other than that he is a
psychiatrist and he has worked in the communit)
for a long time.
Q. Do you have any opinion about him
professionally?
A. I don't.
Q. Did you sec any behavior in your
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cases.
A. It should be apparent; right"!
Q. I don't know why you would think that,
honestly. This is your first deposition I think
you said earlier; is that correct?
A. Yes, it is.
Q. Is this the first time you have been an
expert in a case?
A. Yes, it is.
Q. So it would be less than one percent.
I don't know the math exactly.
A. I don't, either.
Q. Are you forwarding an opinion about any
of the other defendants who are named in this
case? OrjusttheactionsofMr.Johnson'?
A. Just the actions of Mr. Johnson.
Q. Do you know or are you aware of

Dr. Charles Novak?
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A. I am familiar with the name. I don't
know him.
Q. Do you know who he is?
21
A. A psychiatrist here in the community.
22
Q. But you have never worked with him?
23
A. I have not.
1 24
Q. Have you had an opportunity to form an i 25

reports, when you went through the reports and
the infonnation you have reviewed in this.
suggesting that Bradley Munroe wouldn't commit
suicide on the 29th of September?
A. What I saw, and everything that I read,
was that he was a high risk for suicide. And
because of that shoo Id have received some suicidt
precaution.
Q. And may he I wasn't very clear on th tt.
It seems that in some readings people talk aJout
protective factors.
Are you familiar with that word'l
A. In the context of suicide?
Q. Yes.
A. Sure.
Q. Did you see any protective factors in
Mr. Munroe's -- in any of the facts you read
about Mr. Munroe?
MR. OVERSON: Vague as to time frame.
lfyou could clarify.
Q. (BY MR. DICKINSON) Actually, I would
rather start it like this. Are you aware of any
protective factors that you saw with regard to
Mr. Munroe?
MR. OVERSON: Same objection.

I
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THE WITNESS: Protcdive factors
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A. And review all the involuntary me~tal
health holds on the phone with my social workers
And then review their documentation. Review th,
medical chart. On all of them.
Q. Is that the lion's share of what you do

6

is involuntary mental hold work' 1

7

A. I would say it is probably at least
half of what the social workers in the emergency
department do is they conduct mental health
assessments. Suicide assessments.
Q. Before that ·· and you have done

1

following his interview with the social worker''
Or just in general?
Q. (BY \1R. DICKINSON) In general. Or any
time you want.

A. The protective factors was that he was
stripped when he came in. Because he had put th,
string around his neck. That he was frequently
observed during the time that he was in the cell
that night. I view that as a protective factor
to make sure that he was not going to hurt
himself. Yes.

Q. Arc those all?
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that -- well, you said the last five years you
have been in that supervisory position; is th<i!

12

1~

A. It's all that I'm a ware of.

14

correct?

15

Q. How does intoxication, and/or a history

15

16
17
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of alcohol abuse, but mainly alcohol intoxication
factor into your opinion in this matter?
A. It doesn't.

Q. Can you explain that' 1

l
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A. My opinions on the matter about
deliberate indifference are more related to
Bradley's history of mental illness and previous
suicide attempts. Not based on the fact that he
had a history of using illegal substances or
alcohol in an abusive fashion.

LB

A. I've been at St. Luke's for almost five
years. And in the supervisory position for four
years.
Q. So that first year was your -- did you

19

work as --

2 '.J

A. Kind of line staff.
Q. Social worker?
A. Yes. Worked in hospice. Worked in the
emergency department. Worked on the medical
floors.
Q. Before that you were a clinical social
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Q. I would like to go through your resume
now. ifwc cuuld. Do you have a copy ofthat'1
You might know it without a copy. If you want a
copy -A. It is somewhere. Go ahead. Ask away.
Q. I'm going to go through it in reverse
order, actually. So currently you indicated that
you arc a clin1cal supervisor at St. Luke's?
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Q. And I think you described that you
oversaw l 5 social workers. Do you do one-on-one
evaluations with patients still?
A. Yes.
Q. Approximately how many do you sec in a
week? Patients?
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11
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16
A. Less than one on an average.
17
Q. Less than one?
18
A. Less than one. I think the last time I
evaluated somebody was three weeks ago. And the~ 19
before that it was probably two months prior.
20
Q. Is it fair to say that you're basically
21
22
in a supervisory position at this point over
23
other social workers?
24
A. Absolutely.
25
Q. Just as the title says.

worker with the Department of Health and WC'lfare;
is that correct?
A. That's correct.
Q. For 11 years, if I Jo the math? I have
'95 to 2006.

A. Yeah.
Q. What kind of work did you do there?
A. I was a clinician in the Children's
Mental Health Dcpal"lment. And earl~ on, 1>robabl
the first four or five years, it was direct
service doing counseling with children,
adolescents, families. And then the last four
years, four to five years, it was more just doing
assessments and designated examinations.
Q. What do you mean by assessment,;·/
A. Mental health assessments.
Q. For all manner of patients who might
come to Health and Welfare?

A. Yes.
Q. When you say you worked with childrrn.
What is the age range there?
A. It was from as young as eight and nine
up to 16, 17 years of age.
Q. Did you ever work in the capacity as a
PSR? And I might have those --
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A. Psychosocial Rehabilitation Worker.
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No.
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Q. Did you work with people who did that?
A. Absolutely.
Q. So were you in a setting where people
would come to your office to he counseled?
A. Yeah. The first four or five years.
And then the entire state shifted the focus and
started outsourcing direct service to the
community. And Health and Welfare became a
stopping place to be qualified for services. And
so a lot of what we did was assessments. And
then based on the assessment would determine wha
services they could qualify for in the community.
Q. I understand. It occurs to me, and
correct me if I'm wrong, when you read through
the background of Bradley \1unroe and his family.
you had done that kind of work before.
ls that accurate?
A. From Children's Mental Health.
Q. I'm sorry. Yes.
A. Yes.
Q. So you were quite familiar with the
types of things that were done for him --
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A. Services he received. Outpatient
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Q. So as you read through -- you made a
comment earlier that in Bradley Munroe's instanc~
his mother probably was not going to get mother
of the year award. 1 didn't write it down. I
just remember your comment. To the extent I
misrepresent please correct me. Rut you made
that comment with some hackground. If you have
done this kind of work before you have been
involved with families that might have had some
similar characteristics·)
A. Sure.
Q. And were you ahlc to form an opir,ion as
to his family support and structure for hirr·J
A. I did not really focus a lot on his
environment growing up.
Q. Do you think that background on Bradley
is important in this ca~e?
A. I think that his background, his mental
health issues, his mental illness, his multiple
visits to the psychiatric institutions is al I
very important.
Q. Before you worked at Health and
Welfare -- and I'm going to take you hack now to
a little shorter than a year -- you worked a:
Idaho Falls Treatment Center.
129
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counseling. The visits to the psychiatrist.
Q. Very familiar with all ofthat'1
A. Um-hmm.
Q. And later in your assessments you would
have been the person who might be a gateway for
families to get that kind of help?
A. Absolutely.
Q. Am I understanding what you are telling
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A. That is correct. And then the other
part was conducting designated examinations on
children.
Q. Really? For involuntary commitment?
A. Ycs. It didn't happen that often. The
last one that happened for me was gosh, probahl)
at least ten years ago. It was a gentleman with
his first psychotic break. He ended up in an
acute psychiatric hospital. And his parents he was wanted by law enforcement. His parents
refused to consent to his treatment. And he
ended up going to State Hospital South for six
months.
Q. The main purpose of the commitment was
to gain the ability to treat him?
A. Access mental health services; yes.
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A. Yes.
Q. What was that centcr'1
A. It was an outpatient mental health
clinic. It was primarily - its primary focus
was a partial hospitalization for seniors with
mental illness. In addition to that there was
outpatient counseling for adults, families,
children. There was also medication managcmenl
th rough our psychiatrist.
Q. And I'm sorry if I didn't hear you
correctly. The seniors. Was it all outpatient
there?
A. Yes, it was. And it was a partial
hospitalization for seniors. So it was kind of
like a day treatment program where they would
come in the morning and stay for six hours. And
leave in the afternoon. And be involved i111
individual counseling and group counseling.
Q. And before that in 1994 you worked in
another counseling center in Idaho Falls; is that
correct?
A. Yes. Aspen Crest Counseling Center.
Which was ran by Aspen Crest Hospital -·
Psychiatric Hospital. Which was located in
Pocatello. This particular job brought me back
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to Idaho from Michigan.
Q. And what type of work did you do there'.'
A. Assessing, diagnosing, and treatment of
primarily adults.
Q. It looks like you might have done some
marital and family therapy, as well''
A. Yes.
Q. And before that you were in Michigan at
Macomb Mental Health'.'
A. Yes.
Q. What did you do there'.'
A. Outpatient therapist treating primarily
children and families.
Q. For three years before that in Michigan
you had your own business·J
A. During the same time, actually.
Q. I'm sorry. There is an overlap.
A. I did private practice in the evenings
in addition to the 40-hour-a-week work at Macom I>
County.
Q. And you also did some contract
counseling it looks like in that same time
period'.'
A. Yeah. You are referring to Shumard
Counseling Center?
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them and their families together. So a lot of
work, huh?
Q. Yeah. You've got a broad resume.
Traveled across these great states.
A. Lots of experience. Worked with a lot
of different issues. Have evaluated a lo1 of
pt>ople. Have facilitated getting patient, into
psychiatric facilities.
Q. Do any of the groups you have worked
with deal with family members or treat -- that's
a had question. In these groups and these times
you worked with -- not you specifically -- but
the groups you have worked with, do you know if
any of them have had patients who have taken
their own lives'.'
A. Say that again? I didn't follow }OU on
that one.
Q. Any of the groups you have worked with,
any of the employment you have had, cl err up to
St. Luke's, any of the patients -A. That I have worked with?
Q. Not you specifically. Just the groups.
The companies. St. Luke's. The coun,eling
centers. Have any patients who committed
suicide?
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Q. Yes.
A. Yes.

133
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A. Not that I'm aware of.
Q. And I would take that to include any of
your patients personally. If you aren't awae of
them you probably aren't aware of any of your
own. Is that true'.'
A. I am not aware of any of them
suiciding.
Q. When you treat patients, or when you

9

have treated patients in the past, ha\'e any

1

2

Q. And it looks like you had groups there''
A. Yes. Two groups.
Q. A sexual abuse group and -A. Adult survivors of sexual abuse and
ritual cult abuse.
Q. Which I don't even understand. So we
arc going to move on.
A. It's not fun.
Q. I can't imagine there is a group for
it. I'm glad you were there to provide help to
those unfortunate people.
Then you worked as wel I from 1989 to
1990 at Lake Point Center.
A. Yes.
Q. And that type of work was?
A. Again, outpatient counseling.
Individual, marital, family.
Q. And right out of -- well, not long
after school you worked in Detroit.
A. Yes. At Northeast Guidance Center. It
was a children's outpatient mental health clinii
where most of the work was with children and
adolescents and in the context of working with
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them preferred not to take medications'?
A. Yes.
Q. What are some of the reasons'.'
A. Primarily the stigma of being on a
medication. I'm thinking of depression.
Q. What do you do in those instances" Or
what have you done in those instances is a better
question, I guess?
A. Early on in my profession I thou1~ht
that it was best that they not take medication.
And thought that counseling would takf· care ot
it. I quickly learned that medication is
extremely valuable and can assist in helping a
person along. And certainly complement the
therapy.
Q. Have you had patients who still refused
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to take medication?
A. Yes. Nothing recently; no.
Q. I think you talked about working in
Idaho Falls for a time. Did you e\er come across
a social worker by the name of Brian .\1eacham it
Idaho Falls?
A. No. The first I learned of him was in
reading his deposition.
Q. So you are not familiar with Brian or
his work?
A. No.
Q. Have I heard you accurately. at least,
that in instances, or in Mr. Johnson's instance,
when you have testified in this case. that
although you see \fr. Johnson's judgment
different, that much of the work of a social
worker is collecting information and then using
one's judgment based on that information? Is
that accurate'?
A. It depends on what the function or the
role of the job responsibilities are of the
social worker.
Q. Could you elaborate on that'?
A. Well, let's talk specifically about -one of the functions of Mr. Johnson at the jail
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treatment. In Johnson's case he was collecting
information and providing recommendations fo
disposition.
Q. Do vou recall Mr. Munroe's behavior in
the holding cell and in the safety cell the night
of September 28, 2008? Do you recall that after
he was brought in and placed in one cell and then
moved to another cell?
A. Yes.
Q. These arc the cells for the night.
A. Right.
Q. Do you have any thoughts or
characterization of how he acted there? His
behavior there9
A. Yeah. Ile was unruly. I think he went
as far as ewn masturbating. I think he
urinated. He -- yeah. He was unstable.
Q. [f that is not a word that was used, is
that your own word?
A. That wasn't used, I don't believe.
Q. That is kind of your synopsis or your
characterization of his behavior that night?
A. Yeah. And I thought the jail responded
very appropriately.
Q. Did you review jail policies in your
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was to see patients - or inmates. In this
particular case to make a decision as to whether
or not there were any risk factors that warranted ,
:\1unroe being placed in some type of suicide watct(
or precaution versus working at Health and
\Velfare in food stamps and giving out -- you
know, making people eligible. I guess there is
some information gathering that is important
there.
I'm sorry. Say your question again.
want to make sure I get it right for you.
Q. And I'm trying -- actually, what I'm
doing is consolidating a lot of information. And
maybe it is consolidating too much. And if that
is the case, tell me, please.
But it occurred to me when you were
talking, and I was trying to synthesize your
testimony, you had indicated that much of the
work of a social worker in a setting, in making
determinations about individuals, is collecting
information and then applying one's best judgment
to that information.
A. I think that is a really good
statement. And in some situations you're
coUecting the information and you are providing
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review of this matter?
A. I skimmed through them. I did not
spend a lot of time focusing on them.
Q. Do you have an opinion about the jail
policies'?
A. No.
Q. Do you have an opinion on Mr. fohnson's
utilization within those -- or Mr. Johnson's
actions compared to those policies?
A. Since I don't have a very good working
knowledge of those policies I don't think I can
answer that.
Q. That's fair. Is that something you
expect to testify about are the jail's policies
and Mr. Johnson's work within those policies?
A. I reaJly look to testify more about
Mr. Johnson's actions as it relates to his
interview with Bradley Munroe. And his
disposition.
Q. And is it fair to encapsulate that by
saying you'll be judging that based upon your
experience, your training, and your expenise?
Is that fair as compared to policies and that
sort of thing?
A. And based on his actions. And his
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experience.
Q. Okay. Are there ongoing trainings that
you attend working at St. Luke's for social
workers?
A. There are. A lot of them are more
medical in nature. But, yeah, there are.
Absolutely.
Q. Do you attend those?
A. Some of them. Not many of them. I
think I clock in anywhere from 20 to 25 hours of
continuing education per year.
Q. Is that inhouse'.'
A. Some of it is inhouse. Some of it is
community. Some of it is online. Yes.
Q. Do some have to do with suicide?
A. Not in the past year.
Q. When you say -A. I train my staff on suicide
assessments. And I train them on the questions
to ask. And I review that almost nightly,
actually. I'm on call 24/7.
Q. So you review it by applying it?
A. Yeah. We have checklists. We have
questions to ask. \Ve have guidelines around
documenting what we do. Yeah, I make sure that
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( Recess.)
Q. (BY MR. DICKINSON) We are back on
the record in the deposition of~athan Powell.
With Nathan Powell is Darwin Overson, who is
the attorney for the plaintiffs in this case.
Jim Dickinson and Sherry Morgan are here on
behalf of the defendants. And we are continuing
on with the deposition of Mr. Powell.
Right when we left off, right before
the break, you spoke about five databases you had
access to. And I probably should have inquired a
little more. So I can understand that can you
explain a little bit about the five databases
you have access to? And, I'm sorry, I'll put it
with regard to suicide assessments, if that is
what the answer you were giving was about.
A. Yeah, I was just referencing that there
is multiple, different medical record databases
that social work and hospital staff chart, with
depending on what unit they are in.
Q. This is just where you enter
information in charts?
A. Yes.
Q. And I thought I heard. and probably was
incorrectly, that there are different suicide
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all of my staff are spot on.
Q. That checklist, did you develop that?
A. No.
Q. Was it kind of in place?
A. It was already in place.
Q. Are you in a position where you could
tweak it? Change it if you thought something
needed changed or could make it helter in a way'/
A. It depends. I have access to five
different databases. Electronic databases. And
each one of them have different formulas of the
suicide assessment. It is not a standardized one
that everybody uses in every floor of the
hospital. Social work, on the other hand, we
have suicide checklists that all of our staff are
supposed to go through. And it's really to
indicate risk factors. And you look at risk
factors. And they are the risk factors I talked
about earlier today. History of suicide
attempts. Do you have recent losses in your
life. Is there a family history of suicide. The
lethality of your suicide gesturing. Those sorts
of things.
MR. DICKINSON: Let's take a break
right now and go off the record.
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assessments -A. Nursing, for example. Nursing ha:,
their own suicide assessment that they do. And
they document that in the electronic medical
record. Social work also has in one database
where we document suicide assessment and we gc
through a series of questions. That database is
specific to the emergency department. The other
database I was referring to is specific to tl1c
medical floors.
Q. Might a nurse use a different suicide
assessment than a social worker?
A. Different looking. But covers the 5,ame
questions.
Q. What do you mean hy different look ng''
A. A format. Formatting of it might be
different looking.
Q. So basically the same sort of
assessment, is what you are saying, but different
blanks, different ways you fill in the blanks,
and different like that?
A. Yes.
Q. Would physicians have a separate one,
as well?
A. Physicians hand chart. And I'm Mt
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aware of them having a specific form that they
use or go over. In the electronic medical record
there isn't one for a physician to use. It is
pretty standard for them, though, when they an
assessing for suicide, that they cover the areas
that I talked about today.
Q. When you say hand chart. Do you mean
write?
A. Yes.
Q. Everyone else keyboards?
A. Pretty much. There is a couple of
units there at the hospital where it's hand
charting. But for the most part it is all
electronic.
Q. You indicated before that your
experience in a jail setting was a few shifts in
a juvenile -A. In a chair in front of a cell. And I
got paid for it.
Q. And you got paid.
A. I was young and poor.
Q. Other than that I guess it would be
your testimony that you hadn't worked in a jail
setting before as a social worker?
A. That's correct.
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I'm aware of it happening.
Q. I think you and I -- I'm sure it's my
inability to understand. So I'm going to ass:
this the best way I know how. When we talked
about this suicide and whether they are
intentional or not. And I don't want to go back
there, because I may never figure it out.
But do you think that Bradley Munroe
when he entered the jail on September 28 intended
to commit suicide?
A. That's a very good question. I think
that at some point during his stay, brief as it
was, he did. Whether or not he thought about ii
before he got there, I don't know.
Q. Okay.
A. When he got there, yeah, absolutdy.
Q. When you say when he got there. When
he was in the -- when he went through booking?
A. Yeah. Absolutely. And even
afterwards.
Q. Let's take it from the end and work
forward. Do you think his suicide was
intentional?
A. Yes.
Q. And do you have an opinion as to
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Q. Can you compare and contrast the
practice between jails and hospitals?
A. No, I can't.
Q. Is that based on lack of information?
A. It is.
Q. Are suicides completed in hospitals?
Have you ever heard of that?
A. I have never -- in psychiatric
hospital?
Q. Let's say first -A. Or a med-surg hospital?
Q. I don't know how to differentiate. I
was just going to say a hospital. What do you
call St. Luke's as a hospital? What kind of
hospital is that?
A. It's a med-surg hospital.
Q. Medical-surgical?
A. Yes.
Q. Do suicides occur in medical-surgical
hospitals? Or have you heard of that?
A. I'm not aware of that.
Q. How about psychiatric hospitals?
A. Yes.
Q. Yes, you have heard of that?
A. Yes, I have heard of that. And yes,
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whether he intended -- you said when he came in
he intended. Do you believe there was ever a
time that he didn't intend to commit suicide
during that stay?
A. I'm not aware of it.
Q. Does that testimony mean you think he
intended to commit suicide the whole time he was
in the jail that last day?
A. I think that he was contemplatin;~ it
during his stay. His last stay in the jail.
Q. The entire time he was there?
A. Don't know if he was contemplating it
the entire time. All the more reason to exercise
caution and to disposition him to an area when
he is going to be watched and kept safe.
Q. In your practice -- actually, when I
say that, I mean all of the jobs you have had
since school.
Have you seen patients similar to
Bradley Munroe?
A. I have. Absolutely.
Q. You indicated that when you came into
this case, or the bulk of your work was done in
this case, was in September of this year; is that
right?
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A. August, September; yes. I think the
report was finished in September. I think I
started researching the material, looking througt
the material, in August.
Q. Got through it in a month? Well done.
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Actually, let's back up on that for a second.
You don't know any of the Munroe family; is that
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9

10
11
1'.'
13

14
15

16
17

18

19
20

21
22
'.13
'.14

25

3

5

8

A. That's correct.
Q. This is the first time you have ever
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testified. You don't know any of the parties in
the case?

A.
Q.
case?
A.
Q.
A.
Q.
A.
Q.
A.

1

1 '

determining whether or not they are suicidal, as
it is when you are determining if they are not
suicidal. You have to assess. You have to
assess. Well, if you are not suicidal anymore,
then convince me you are not. Let's talk ~,bout
that. Why are you not suicidal anymore. Just as
you would, why are you suicidal. And you start
looking at all of the risk factors.
Q. Taking it one more time. And it is
just because 1 probably slowed up a little in
there and didn't catch it all. You talked about
the front end. Just as intense on the front end
as it is in the back. So if you could just -A. If you put somebody on a suicide watch

I don't.
Do you know any of the attorneys in the

13
1 c;
15

Other than Darwin, no.

16

Did you know him before the case?
I did.
Do you know him socially'?

17

Yes.

:20

Were you in his wedding?

21

you have done a suicide assessment of them and
you've determined that they need to be looked
after and they need to be watched. And when yot
decide that that person no longer needs to be on
suicide watch you have to go in and reassc·ss
them.
Q. That's what you meant by front end and

2:2

back end?

1

Yes.

MR. OVERSON: I actually introduced you
to Eric.
THE WIT~ESS: Yeah, he did introduce me

23

A. Yes.
Q. Thank you.
MR. DICKINSON: Those arc all of the
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to Eric.
MR. DICKINSON: Your partner.
Q. (BY MR. DICKINSON) Because this is
your first time testifying I was going to ask you
about websites. If you advertise somewhere.
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A. No. Not at all.
Q. So when you came into this case you
already knew obviously that Mr. Munroe had
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questions I have.
EXAMINATIO'\,

5

6
7

QUESTIO'\,S BY MR. OVERSON:
Q. I think you referred to in the
questioning and answering of protective factors
that were in place on September 28 the first
night Bradley was in custody there.
A. Okay.

A. Yes.

10

Q. Do you think there is any danger when
one knows that, one has that 20/20 hindsight, of
simply inserting judgment for that ofa social
worker?

A. The judgment that I have?
Q. Right.
A. I don't think so. Not at all. And it
is kind of interesting how Darwin and I came to
my involvement with this. We had a conversation.
And it was a general conversation about well,
what do you do on a suicide assessment? You
know, when do you take somebody off suicide watcti
or protocol? And I was telling him that the
assessment and the interview of the individual is
as intense on the front end when you are
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Q. And I don't recall what you said.
think it was -- you described the room. And
there wasn't anything for him to hurt himself
with.
A. I thought the staff did a really good

job. They identified Bradley as being
belligerent. Out of control. Those are miy
words. And that he had placed a string around
his neck. And they exercised common sense am
said he looks like he is intoxicated, high, and
he potentially might harm himself. We need to
clear the room of anything that he could
potentially harm himself with.

23

Q.

24
25

A. Very appropriate.
Q. Do you know what record you relied on

And that was appropriate?

38 (Pages 146 to 149)
(208)345-9611

M & M COURT REPORTING

(208)345-8800 (fax)

003702

150
1
2
3

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

with regard to that string?
A. Yeah. It was in one of the reports.
Q. Take your time if you can locate it.
A. I know it was handwritten. It was hard
to read.
Q. You are referring to the log?
A. The handwritten log.
Q. 1 think you are going to find that
towards the end.
A. "Very vulgar. Rude. Calling me names.
Swearing." This was entered by staff. I can't
see the stafrs name here. "Clothing was removec
from him. He has taken a string and wrapped it
around his neck. Possible consumption of illegal
substances. Let him sober."
Q. You reviewed the video of the 28th
inside the jail?
A. Yes.
Q. ls that document consistent with your
review of the video?
A. Yes.
Q. Why don't we go ahead and mark that as
Plaintiff's Exhibit A.
A. Okay.
(Exhibit A marked.)
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Q. (BY MR. OVERSON) So that was kind of
,
the basis of what you were talking about in terms
of -- and correct me if I'm wrong here. But that
I
was kind of the basis of your opinion that they
had acted properly on the 28th in the handling of
Munroe?
A. Yes.
Q. Did you see a suicide assessment done
on the 28th when he first came in?
A. There wasn't a suicide assessment done.
There was a social worker who came by. Too
intoxicated to interview. And you are talking
about the evening when he was first -Q. Yeah.
A. Yeah. So there was not one; no. But
they did treat him as a suicide patient in the
sense that they cleared the room.
Q. Would it have been appropriate to do a
suicide assessment when he was in that condition?
A. Probably not. [t sounds like he was
pretty intoxicated. Belligerent. Rude.
Probably would not have consented to any type 01
a conversation that would have been meaningful.
But his actions, his behaviors, suggested that he
needed to have stuff removed.

Q. You testified earlier that a person's
alcohol usage wouldn't necessarily be a factor.
But I'm wondering·- it kind of sounds like -are you saying it was a factor that night?
A. It was a factor -- it interfered with,
first of all, stafrs ability to do an
assessment. Suicide assessment. lt looks like
it definitely contributed to his behavior and his
statements.
Q. So the next morning, if he is still
intoxicated, would it be appropriate to perform a
suicide assessment on him then?
A. It depends on how suicidal he is.
Excuse me. How intoxicated he is. If he were
still unable to converse, and if he was stil I
belligerent, and still under the influence of
alcohol, you would still probably want to
exercise the same amount of caution that you did
from the previous night.
Q. You said belligerent. What about if he
is just angry and he is not answering questions.
He is refusing. What about that? Would that -I'm not asking the question -MR. DICKINSON: And I'm going tc,
bject I think it is leading.
.
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Q. (BY MR. OVERSON) I'm wondering, under
those circumstances, was it appropriate for
Johnson to do the assessment at that point?
MR. DICKINSON: Object. I think the
basis of the question is leading, even though the
following question may or may not be. But 1he
answer was suggested in the earlier line of
questioning. So I'm going to object. Go ahead.
Q. (BY MR. OVERSON) Don't worry about us.
Just Iis ten to the question. You worry about
that part.
A. Ask the question one more time.
Q. I'm asking whether it was appropriate
for Mr. Johnson, the social worker, to do the
suicide assessment on Bradley Munroe on the
morning of the 29th if he was -- if Bradley was
still intoxicated?
MR. DICKINSON: I'm going to objed to
the question. I think it assumes facts not in
evidence. I think it is speculative. I think
there is a lack of foundation. And I think it i,
leading based on your other questioning. But go
ahead.
MR. OVERSON: And, actually, let's just
stick that on the record and stipulate that you
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got that in place.
MR. DICKINSON: Continuing 9
MR. OVERSON: Yes.
TIIE WITNESS: I think that ifhe was
still intoxicated that he should have probably
held off and waited until he was sober enough to
engage in an assessment.
Q. (BY MR. OVERSON) If an individual is
angry, and they are refusing to answer, with
those two factors would your answer he the same?
MR. DICK! NSON: Same objection.
THE W !TN ESS: To hold off on an
assessment?
Q. (BY MR. OVERSON) Yes.
A. I would still want to -- in conjunction
with still being intoxicated?
Q. Yes.
A. Yeah, I would probably hold off.
.
Because that is exactly what happened the nigh~
before.
Q. You had been using the term "best
practices.'' And then the term "standards" has
been kind of tossed around today. What are best
practices?
A. With regards to suicide assessment?
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pursuing their Iicensure. Their advanc{,d
licensure.
Q. I lave you done that''
A. I have.
Q. And how many employees or other persons
have you trained in suicide assessment procedures
or whatever 9
A. It is countless.
Q. Can you provide an estimate? Or an
idea" An approximation' 1
A. Thirty-five, 40, 45. Been doing it a
long time.
Q. Over your career?
A. Yeah. More over the areas where I was
doing -- I was clinical director of the mental
health clinic. Clearly, in the last four years
in my current position. Over the course of the
last 15 years I have supervised maybe four or
five professionals who were pursuing licensure.
Advanced licensure. So, yeah.
Q. And you worked for a while in Milhigan'.'
A. Yes.
Q. Were the standards -- well, let me 2.sk
you this first. Are the standards that you are
using to form your opinion in this case, arc
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Q. Yes.
A. Everything that I had mentioned earlier ,
in terms of looking at historical information.
Looking at current presentation. Doing an
interview. Asking questions. And based on all
of that information making a decision about wha&
is the best course of action or disposition for
the individual.
Q. And you testified that there is no -- I
think you testified this way. And correct me if
I'm wrong. But there is no hook of standards
that you know of that are definitive.
So what is your knowledge of best
practices of those standards based on 9
A. Gosh, knowledge. Best practice.
Suicide assessment. It is what you learn in
graduate school. It is what you are taught when
you first get out of graduate school and you have
a clinical supervisor. It is what you practice.
It is a standard that everyone practices in terms
of the questions, and the assessments, and the
mental status. So it comes from there. It also
comes from supervising other social workers.
Current position and previous positions. It
comes from supervising social workers who are
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those the local standards for the community of
Boise?
A. No. They are the standards of the
profession.
Q. So were they the same in Michigan?
A. Absolutely.
Q. And the same in Boise'1
A. Absolutely. Geographical location
doesn't dictate standards for suicide assessment.
Q. You testified that -- and, again,
correct me if I'm wrong. But at some poim,
whether it was this interaction hetween Bradley
and the officers that are taking him to the cell,
or I think you also mentioned after Bradley's mom
called, and that information is relayed to
Mr. Johnson, that he -- I think you used the
word -- I can't remember the word. The essence
of what you were saying, the way I took it, is he
should have gone back -A. He should have gone back and
reassessed. Because had he done a more length,·
assessment he could have pulled out a little mon
information about his mental status. And when
there was information provided about hi.m
suspicious of other people were out to kill him
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is a huge concern. I mean, that is valuable
information to have. The information about mon
calling. It's like I got more information here
and I need to go back and spend more time with
him.
Q. If Johnson -- and I'm asking you to
point out in the record, if you would, of
documents that you reviewed. What -- and if
there is audio, or video, if you could just
identify that the best you can.
What would Johnson have learned had he
gone back and done as you said'7 Reassessed the
situation'7
MR. DICKINSON: Object. Speculative.
No foundation.
Q. (BY \1R. OVERSON) Go ahead.
A. \Veil, I think there is the stuff from
booking. The information from booking. There'.
the visual observation. There is the
questionnaire.
Q. And you arc looking at what there?
A. The Initial Classification, Temporary
Cell Assignment. And the date on this is 8-28.
Q. Pulloutthcdocumcntthatyouarc
looking at. if you would, out of the binder'7
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the questioning to me at 3:00.
MR. DICKINSON: Okay. To the extent
you want to go on far beyond just reply. But now
you are going beyond reply with your questions.
If you want to turn into your deposition, that's
tine.
MR. OVERSO\': And, actually, I disagree
with you. But let's continue.
MR. DICKI\'SON: Okay.
Q. (BY MR. OVERSON) If you could,
Mr. Powell, tell us what is there that would have
been helpful to Mr. Johnson'7
A. Sure.
MR. DICKINSON: I'm going to object
again as to lack of foundation and speculatic,n as
to what Mr. Johnson would have known.
Q. (BY MR. OVERSON) Go ahead.
A. This is all information based on from
O\Cr

the 29th of 208. It's observation. Question and
answers that were conducted. For example, thing
that stand out. "Are there physical signs of
injury or illness requiring immediate treatment
or care?" Question mark. Not really sur,~ what
that means. "Does the inmate appear to he under
the influence of alcohol or exhibit signs? Yes.

I
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161

I

8

Taken to hospital prior to intake? Yes. II' so,
describe treatment, medication, et cetera. Does
behavior suggest need for immediate psychiatric
treatment or psychological referral'? No."
"Inmate's response to questions ancl
symptoms" in parentheses.
Questionnaire part: "Are you presently
taking medication? Celexa. Have you been

9

hospitali1:ed recentl)··? Taken to the hospital

A. And then there is the one from 9-29.

1

Q. Which one arc you pointing out on 9-29?

7

A. Excuse me. I want 9-29. This is the
one I was thinking of.
Q. Okay. Let's pull that out and have
that marked as Plaintiffs 8.
(Exhibit B marked.)
Q. (BY \1R. OVERSON) Is that what he would
have karn<:d"
A. Yeah.
\1R. DICKINSON: Objection; speculative.
THE WITNESS: This is more information
on Bradley. It talks about officers'
observations.
\1 R. OVERSON: Ltct's go through that
document.
MR. DICKINSON: Darwin, at some point
in time -- you are turning this into your
deposition.
MR. OVERSON: You know what, I'm free
to ask questions just like you are.
MR. DICKERSON: Well, not when we are
paying for the deposition.
MR. OVERSON: Let's do this. We are
off your dime as of 3:00. I think you turned
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night of of 9-29."
Q. Let me stop you. Are you telling us
that those things that you are looking at would
have been helpful in making the assessment" You
arc kind of reading off a lot of stuff here.
A. I'm sorry. No, what I'm saying is this
is additional information that warranted II more
thorough, in-depth reassessment of Bradfoy.
Q. Okay. Continue.
A. So "Officer Observations and Comments.'
Marks "yes" to understands questions. Marks
"yes" to assaultive/violent behavior. Marks
"yes" to angry and hostile behavior. Marks "yes'
to seeing visions. Marks "yes" to hearing
voices. Marks "yes" to having odor of alcohol.
Moving further along. Down below there is some
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comments "was hostile towards deputies and
officers upon intake." And then below "seeing
shadow people and voices in his head."
"Have you ever been in a mental
institution or had psychiatric care? Yes.
lntermountain. Have you ever contemplated
suicide? Yes. Have you ever attempted suicide?
Yes. Are you now contemplating suicide? Yes.
Does the inmate's behavior suggest a risk of
suicide? Yes."
So this is information that's
contradictive -- that wasn't- that Mr. Johnson

1
2

just the documentation that he reviewed.
Gathering of information.

A. Okay. What is the question?

3
4

Q. Are you saying that that fell below?

A. Yes.

5
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didn't reflect during the four minutes. But that
14
the person completing this two-page form, this
15
nonclinical person, was able to ascertain this
16
information. Along with the report of Bradley
requesting PC. Along with the reporting from th11 1 7
mother when she had called. All of that warrants 18
' 19
a reassessment of his current mental status.
20
Q. Based on the additional information,
21
plus what Johnson already had, would you have
22
placed him on suicide watch?
23
A. Yes.
24
Q. Would you assign him a risk level?
25
A. Yeah, I would have assigned him

Q. With regard to his conduct. Can you
give us a sense of how far off the mark from that
standard for social workers Mr. Johnson's conduct
was with regard to gathering information?
MR. DICKINSON: Object; foundation.
Leading. Go ahead.
THE WITNESS: I found that he really
did a -- I thought he did a good job in reviewing
the information on Bradley before he met with
Bradley. I felt that he did a very poor job of
taking information that was available to him and
incorporating that into a decision to reassess.
Q. (BY MR. OVERSON) And then what about
after the mom calls?

A. Again, below standard.
Q. Is there a sense of how far off the
mark?
MR. DICKINSON: Object; foundation.
Speculation. Vague.
Q. (BY MR. OVERSON) If you can.
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moderate to high risk. Absolutely. You know,
probably high risk, Darwin, given the additional
information. He was already at risk just based
on his history.
Q. There was some questioning regarding a
social worker's job being gathering information
and then making a clinical judgment. Do you
remember that testimony?

A. Yes.

165
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A. Yeah, I think that it is extremely off
the mark of doing what he needed to do. Which

3
4

was to reassess.
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Q. I want to ask about that.

A. Okay.
Q. The gathering of information in this
case that was done by Social Worker Johnson, I
think it is pretty clear you testified that fell
below the standard for a social worker.
MR. DICKINSON: Object; leading. If
that is the question.
Q. (BY MR. OVERSON) Is that right,
Mr. Powell?
MR. DICKINSON: Object; leading.
THE WITNESS: I believe that Mr. Munroe
did not exercise ·- or Mr. Johnson did not
exercise good clinical judgment in his
assessment.
Q. (BY MR. OVERSON) I'm talking about

1O
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. What about with regard to the clinical
judgment portion of the social worker's job:' Did
that portion -- can you give us a sense of how
far off the mark Mr. Johnson was in relation to
the standard?
MR. DICKINSON: Object; vague. Calls
for speculation.
THE WITNESS: I feel that he was I 00
percent off the mark in his disposition of
Bradley. In his assessment of Bradley.
Q. (BY MR. OVERSON) And what about with
regard to the documenting?

A. His documenting was horrible.
Q. And what are you basing that opinion
on?
A. He didn't do a complete assessment.
And, therefore, didn't document a complete
assessment. You know, there is a subjective
section of the psychological/mental health
assessment that Johnson documented in. He

documents to subjective area. And then he left
blank the objective section. The assessm€·nt
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section was left blank. And then also the plan
was left blank. All he documented to was -- do
you want me to read it? Would it be helpful?
Q. Actually. Ids just mark it as
Plaintit1's Exhibit C.
(Exhibit C marked.)
Q. (BY MR. OVERSON) Was there any other
documentation from Mr. Johnson of that assessment
that you're aware of' And I'm talking about
prior to Mr. Munroe's death.
ls there any other documentation of his
assessment? That is what I'm wondering.

A. There was the information that was
recorded by the detective. Detective Buie.
This is Jim Johnson's documentation on 9-29.
"Assess suicide risk in booking. Met with
patient. Recent hospitalization for suicide
intent. And last night while intoxicated stated
that he was having thoughts of harming himself.
This morning he denies suicidal ideation or
intent. Additionally states that he does not
want medical or mental health attention. Not
willing to partidpate in full history and
assessment. However, contracts verbally for
safety. Follow-up is indicated by staff or
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on the 29th of September. In looking at them no\\
I can see that they are both almost identical in
terms of he filled out only one section of the
psychological mental health assessment form and
left blank the objective section, the assessment
section, and the plan section.
Q. Let's see, you mentioned Detective
Buie. I believe that is after Mr. Munroe's
death. Do you have a copy of that' 1
A. Yes.
Q. Let's go ahead and pull that document
out as a whole. The report.
(Exhibit E marked.)
Q. (BY MR. OVERSON) Did you rcvi,:w an
aflidavit from Mr. Johnson·'
A. I did.
Q. If you could pull that document. And
while you are there. You are familiar with his
written statement. I think you referenced that
bcft)rc. If you would pull that. as well.
A. This is his written statement.
Q. So that will be F.
(Exhibit F marked.)
THE WITNESS: And then this is his
affidavit.
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inmate request."
Q. Let's go ahead and mark that as
Plaintiffs D.
(Exhibit D marked.)
Q. (BY MR. OVERSON) Let's go back to
Exhibit C. There is a notation of the assessment
of Bradley on the 28th.
Did you develop an opinion as to
whether or not that was a proper suicide
assessment that was performed by Johnson on
August 28'1
A. September"? Or August?
Q. August.
A. I'm looking at September here.
Q. I think if you look below. The portion
below is dated August.
A. September l.
Q. I'm sorry. September I. You're right.
I am mishearing you.
A. That's all right.
Q. Did you develop an opinion as to that
assessment that was conducted on that day?
A. No, I didn't develop an opinion about
this in the review of the material. I did have
an opinion about the assessment that he conducte<,

l
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MR. OVERSON: Mark that as G.
(Exhibit G marked.)
Q. (BY MR. OVERSON) So we should have E.
F, and G now labeled. Let's start with the
written statement. When is that dated'>

A. Dated 9-30 of '08.
7
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Q. What is it titled?
A. It is "Thoughts about mental healtlt
assessment and documentation - After the fact
review and reflection (9/30/2008)."
Q. Can you read through the document ,,nd
identify for us on the record each factor that
social worker Johnson identifies. if any, in that
document.
A. Do you mind if I read out loud?
Q. No. You can just skim through it.
Listen to my question first. What I want you to
do is go through and identify on the record each
factor reported by social worker Johnson in that
statement that was present with Mr. Munroe.
A. Sure. Mr. Johnson writes, "The reason
for this assessment is clearly stated. He is at
risk by virtue of recent statements of suicidal
ideation and/or intent in jail setting and in the
community, resulting in hospitalization."
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sorry. Go to Buic's report. Fxhibit E.

Q. Let me stop you there. Do you agree

2

with that statement'?

3

A. Yes. "He has additional risk factors.
Age, incarceration, treatment, mental illness,
and substance abuse, which were also taken into
consideration."
Q. Do you agree that those are -- I mean,
other than the taking into consideration portion
do you agree with that statement?
A. Yes.
Q. Go ahead.
A. There is a piece here that doesn't set
well with me. When Johnson is talking about
there is no evidence of current sadness,
distress, emotional !ability, inattention,
distractibility, response to stimuli, other than
that of the security staff.
Q. What dot:s it mean it dot:sn't sit right
with you'?
A. He says there was no evidence of
responding to stimuli, other than the security.
\Vhen you are doing your assess men ts you ask thJ
question -- obviously, you observe whether or not
it appears as though the individual is hearing
voices or seeing things. But you also ask the
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A. Okay.
Q. Go ahead and tum to the page dealing
with Mr. Johnson's interview?
A. Interview with Mr. James Johnson. I'm
there.
Q. Al I right. Is that a documrnt that you
used in fonnulating your opinions that you h2.ve
expressed here today?
A. Yes.
Q. If you could do the same thing. Just
read through what is there in tenns of the
interview bemg recorded ident1fymg where
Johnson identifies the risk factors that he was
aware of with regard to Mr. Munroe on the 29th.
A. Risk factors that Johnson was aware of
of Munroe on the morning of the 29th. Th,e fact
that he interviewed him previously in Seplt?m ber
when he was incarcerated. Learned he had a
recent hospitalization for a suicide attempt at
that time. Indicated that he thought he was
okay. Bradley told James that he was not
suicidal at that time. Bradley was undergoing
treatment and Bradley thought he was okay. Ther
was no suicide watch put into effect.
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question if they are. If it has been reported
that they are, then you ask the question what
are you hearing? \Vhat are you seeing'? What
are the voices saying to you'! That sort of
thing.
Additionally, some history had been
gathered in early September where there was
another assessment of an inmate in which he also
denied suicide ideation or intent at the time.
The one possible exception Johnson
writes would have been "to explore the
reason/explanation of why he did not want
treatment at this time. I possibly would have
gotten clues regarding his hopelessness or
intentions by doing so. Absent those clues there
was no reason to believe that this young man, who
had repeatedly denied current suicide ideation,
was going to kill himself."
Q. And do you agree with that statement?
A. Yeah, that he should have -- that there
were more clues there available to him that
warranted more thorough questioning and an
assessment and interview. So, yeah, I agree with
him. He could have done that.
Q. Go ahead and look at Exhibit G. I'm
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The second interview was on the morning
of the 29th of September 2008. He talks about
Bradley coming in the night before and was
suicidal at the time. Now he is stating to
Johnson that he is no longer suicidal. Spoke
with him in the booking area. Spoke with Bradley
in the booking area. Bradley told Johnsolli that
he was not suicidal anymore. Bradley told! James
that he said stupid things the night before and
was high.
Q. What I'm asking is if you could
identify those risk factors that Johnson
identified and relayed to Detective Buie in that
statement in tenns of risk factors that Munro,:
had that Johnson was aware of.'
A. Okay. Risk factor is that he was
suicidal. He was intoxicated. He was high the
night before. Risk factor is that he had be,en
hospitalized before for suicidal ideation.
Further down in the document Johnson spoke wit~
Leslie Robertson, who had spoke with RitE1,
Bradley's mother, and James learned from that
conversation that Rita spoke of Bradley's !,erious
suicide attempt in the past and he had been
talking about. So there is additional
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information about the current status of Bradley.
So he had that information available.
Q. Let's go to the affidavit now. lfyou
can do the same thing. You don't need to read it
out loud. lfyou could just read the document to
yourself and identify on the record those risk
factors that social worker Johnson identifies in
that statement that were present when he spoke
with Mr. Munroe on the 29th.
A. First risk factor is Bradley
threatening to commit suicide when he was brought
in. Second risk factor that he was aware of was
that he reviewed the medical record to see if he
had ever cared for Munroe.
Q. That is a risk that he reviewed the
record?
A. Well, he was aware of his potential to
be a risk by reading the records.
Q. Oh, okay. I see. If you would
continue.
A. It says he also looked at the
information that the security staff gathered
about Munroe when he was incarcerated previously,.
As well as from the night before. Was aware
again of his presentation when he was first
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expressed some concerns about Bradley eurrentli
being suicidal and that he had previously
attempted suicide in the past. More infoirmation
about risk factors. That's pretty much it.
Q. You referenced the fact that Johnson
had -- that he went back and reviewed Munroe's
medical history.
What documents did you rely on in
reaching that conclusion?
A. His reported statement of doing so.
Q. Johnson's?
A. Yeah.
Q. Did you review the medical record that
Johnson looked at?
A. I reviewed so many stinking medkal
records; yes. Darwin, are you asking me to look
for that particular document?
Q. Well, whatever document you looked at
that Johnson looked at. That you are referrng
to when Johnson went back and looked at -·· I'm
sorry, I'm not asking this question very wel·.
Or describing this very well.
You had indicated that prior to
performing the assessment that social work,:r
Johnson appears to have gone back and reviewed
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brought in. Had been hospitalized in
lntermountain for attempted suicide. It says -Johnson reports he is aware based on his training
and experience that he possessed a number of risk
factors for suicide. Again, his age. The fact
that he was incarcerated, 11rior substance abuse,
and that he had been treated for mental illness.
Q. And you agree that all of those are
risk factors for suicide?
A. Yes, I do.
Q. Go ahead.
A. Risk factor that he previously was
taking medication, but told Johnson he didn't
want anything now. Wasn't wanting to be treated
with medication.
Q. That's a risk factor?
A. To have a history of being on
medication for your mental illness and to refuse
to take any medication is a risk factor.
Q. Okay. Go ahead.
A. And, again, after he returned to the
Health Services Unit in the jail that is when
Leslie Robertson talked to him about the phone
call with Bradley's mother. And in that
conversation became aware that Mrs. Hoagland hac'l
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his medical history at the jail. Did you look at
that medical history at the jail?
A. I did.
MR. DICKINSON: Object to foundation.
Calls for speculation.
Q. (BY MR. OVERSON) Can you identify that
record that you reviewed?
A. I'm looking.
MR. DICKINSON: Same objection.
THE WITNESS: We might be here a while,
Darwin. I can't find it. All I'm getting are
just notes here of Johnson's assessment.
MR. OVERSON: That's fine. We'll
terminate the deposition. Or at least I'm done.
MR. DICKINSON: I do have some
questions. If I go too long you can flip the
meter back over.
FURTHER EXAMINATION
QUESTIONS BY MR. DICKINSON:
Q. Mr. Powell, when you were going through
one of the documents -- and I'm going to jump
real quickly to this document that is marked as
Plaintiffs B. I'm going to hand you that.
When you were testifying to plaintiffs questions
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you saw a question mark on that document; is that

2

correct?

3

4

A. That's correct.
Q. Do you know what that means if it is

5

there?

6

A. No, I don't.
Q. Did you assume anything when you saw
it'! What it might mean?
A. "Other visible signs of injury or
illness inquiring immediate treatment or care."
That the person filling out this form wasn't
sure.
Q. That is what you assumed that to mean
when you formed your opinion?
A. Yes.
,
Q. Are you familiar with the jail medical
charting system· 1
A. No.
Q. Are you certain of what Jim Johnson
knew and didn't know when he spoke with
Mr. Munroe the morning of the 29th of September?
A. Am I certain of what he knew and didn't:
know?
Q. About Mr. Munroe'/
A. I'm certain based on what he reported.
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Q. lnterestingly, l picked that up when
you testified to a question. You used a tenn.
And I'm parsing it now. But you were very
careful I think to say that Johnson's notes
didn't reflect certain infonnation. But the
question asked you what he considered.
As you sit here today you can't testify
as to what Jim fohnson km:w and what he
considered~ can you?

10
11

12
13
14
15

16

17
18
19
20
21
22
23
24
25

3
4
5

risk. [ow risk'!
7

A . ."io.

8

Q. Detective Buie. Do you have any reason

9

to believe when he made this report that he used
medical terminology when he reported what Jim
Johnson -- let me back up.
Detective Buie, would you assume, is a
d1:tecti ve· 1

1J
11

1::

3
14
15
16
1:
l>:J

1 'j

Q. Exactly. So you can testify to what
was reflected. And I think that that may be why
you used that tenn. Is that accurate on my part"

A. Very well could be; yes.
Q. When you talked about scales, when you
talked about how you would have rated Mr. Munroe
as far as a risk, were you using your own scale?
Tell me what scale you were using when you
said --

A. I was just making reference to mild,
moderate, high or severe Just in terms of how
many risk factors. Very subjective on my part.

A.
Q.
A.
Q.

Yes.
A county detective?

County detective.
And would you assume as well that

certain medical terminology may be a little lost
on him when he writes a report?

22

A. I don't know.
Q. When you looked at the September I,
2010 notes by Jim Johnson, you said earlier that

3
:: l

you hadn't developed an opinion on those notes:
is that correct?

2C

21

2S

l

2

A. Say that again, please?

Q. You looked at the notes that were
charted by Jim Johnson on September I, 20 I0,
Mr. Overson had questions about those.

-~

A. Right.

5

Q. And you said you hadn't fonned an

6
7

opinion based upon that assessment; is that
correct?

A. That's correct.
~J

A. I can testify only to what was
documented.

system of going through and looking at risk
factors. And based on that making a
determination as to the severity of the person'
suicidal ideation.
Q. You use the terms high risk, moderate

Q. Do you even know what that assessment

1
11
12

was for?

l3

to him? Did you know the catalyst for that
interview''

I~

l c,

16
17
18
19
20

21
22

Q. ls that a system you use at St. Luke's?

23
24

A. A subjective system? No. We use a

25

A. For his previous incarceration.

Q. Do you know why Mr. Johnson was talking

A. I don't know how it was triggered. Ho"
it was tripped that he would be seen by
Mr. Johnson.
Q. You talked earlier about how -- you
critiqued somewhat Mr. Johnson's judgment and his
assessment in this matter. Is that an accurat,~
statement?

A. Yes.
Q. Earlier you said you didn't want to
diagnose Mr. Munroe because you had never seen
him or talked to him. ls that a correct
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A. Yes.
Q. And, of course, Mr. Johnson saw Bradley
Munroe in this instance. Is that a fair
statement'?
A. Yes.
Q. But you have not; is that correct?
A. That's correct.
Q. When you were looking at Plaintiff's
Exhibit B. Do you know when that document was
filled out compared to when Jim Johnson saw
Mr. Munn1c·>

A. This isn't signed and dated. But it
appears to have an electronic stamp upon it as of
the 28th of September at 22:59.
Q. But do you know when that was being
filled out compared to when Jim Johnson spoke to
Mr. Munroe·> Do you recollect''

A. I can't. My understanding is - and
I'm not sure where my understanding comes from that this was completed after Mr. Johnson met
with Bradley.
Q. Do you know how long a time had passed
between \1 r. Johnson seeing Bradley and that hcmg
filled out"'

183
1

A. I don't.
Q. You read some of the answers. Again,

3

I'm not going to go into detail on Plaintiffs B.
You read some of the answers into the record.
Did you see the statement from Booking Officer
Rubuski with regard to the answers to some of the
questions on that statement'7
A. Some of his answers?
Q. It is a separate written statement. Do

Ii

5
6
7
':I
01

:_ O

:_ 2

13
• •1

. ::i

16
17
18
19
20
21
22
23
24
25

you recall reading that statement?

A. Vaguely.
VIR. DICKINSON: That is all I have.
\1R. OVERSON: Review and sign. And
what you normally send us .
( Deposition concluded at 3:55 p.m.)
(Signature requested.)
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2

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

3

Case No. CV OC 0901461

4

DEPOSITION OF:

5

JEFFREY L. METZNER, M.D.
December 28, 2010

6

7

RITA HOAGLAND, individually and in her
capacity as Personal Representative of
the ESTATE OF BRADLEY MUNROE,

COPY

8

Plaintiffs,

9

v.

10

11

ADA COUNTY, a political subdivision of the
State of Idaho; et al.,

12

Defendants.

13

14

15

16

PURSUANT TO NOTICE, the deposition of
JEFFREY L. METZNER, M.D., was taken on behalf of the
Defendants at 1900 Grant Street, Suite 800, Denver,
Colorado 80:203, on December 28, 2010, at
9:07 a.m., before Marchelle Hartwig, Certified
Shorthand Reporter and Notary Public within Colorado.
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JEFFREY L. METZNER, M.D.

Hoagland v. Ada County

1

3
I N D E X

IN '-:'HE DISTR:~CT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO,
Case No. CV OC 0901461

IN AND FOR THE COUNTY OF ADA

r ,\GS

EXAMINATION OF JEFFREY L. ~ETZNER, M.D.
December 28, 2010

DEP~lSITION CF:

J2FFR2Y L.

'.'-1:ETZNER,

December 28,

M.D.

By Mr. Dickinson

2010

?..I':':".. HOAGL.ANJ, 1:1d1vidually and 1n her
cap3c1ty as P~rsonal Representative of

':.he ESTATE OF 3RADLEY '.'1UNROE,

?la.ntiffs,
v.

10

10
ADA COUN~Y,
:1

~l

a political s,.1bdivis1on of the

Sta e of Idaho; et al.,

Jefer.dants.

13
14

13
?URSUANT TO :JOTICE,

:s

the deposition of

JEF~?..~Y L. METZ~ER, ~.D., was :aken on behalf of the
Defendants a: 1900 Grant Stree':., Suite 800, Denver,
Colorado 80203, on December 28, 201.0, at
9:0 a.m., before Marcnelle Hartwig, Certified
16
17

~6
17
18

Sho~thand Reporter and Notary Pubii2 wi:hin Colorado.

19

·s

20

:9

21

70

22

71

23

22
73

24

,4
'

25

2

4
WHEREUPON, t_he following proceejings ;~ere

A ? ? E A R A N C E S

For t:1e ?lai:1t:.::._f~s:

For the Defi~ndants:

DARW:::N L. OVERSON, ESQ.
Jones & Swartz, PLLC
:673 West sroreline Drive
Suite 200
Boise, Idahc, 83702
(Appearing TelephonLcally)

11

testified as follows:
MR. DICKINSON:

We're on the re.:ord.

We're conducting a depos:tion of Dr. Metz~er to b2

ESQ.

Ada Cou:1ty Frosecuting Attorney
Civi2- Division
200 West Front Street
Room 3131
Boise, Idaho 83702
9

JEFFREY L. METZNER, M.D.,
having been first duly sv.rorn to s:.ate -che wh)le tr Jt'.1,

JAMES r<:. DICKINSON, ESQ.
SHERRY l\. MORGAN,

:o

taken pursuant to the Idaho Rules of Civi: Procedu~e.

used allowed pursuant to the ldaho Rules of =1vil
10

Procedure for all uses allowed therein.

11

12

EXAMINATION
BY MR.

Q.

13
14

DICKINSON:

Dr. Metzner, I'm going to assume you've

been to a deposition before.

12

15

A.

Correct.

13

16

Q.

How many do you think you"ve done before,

~

4

:s

17

just in round numbers?

'. 6

18

A.

~undreds.

-7

19

Q.

Okay.

18

A couple hu~dred.

That's round.

I think, then,

20

given the number you've been through, I'm not going to

21

go through all the predicate questions a.bout talking

19

over each other and waiting until each other answers.
I suspect that you are very familiar with thc>se rules.
Let me see if there is anything else.
"5

Oh, I hope everybody does this in
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2
3
4
5
6
7
8
9
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17
::_g
:_ 9
2::_
22
23
24

depositions. I suspect they do. H you need a break,
just tell us. That's an easy thing to do. I don't
know how long today will take. I suspect it will take
into the afternoon, just to give you some idea, and I
expect to take a break for lunch. And sometimes I
think it's wise to take a break a little early so we
can beat a rush and find a place to go to lunch, so
I'll try to do that. But if you want a break for any
reason, please let me know. Let me see if there is
anything else.
Is there any reason that we can't do your
deposition today? Everything okay in your life?
A. I can do it. No reason.
Q. Okay. We asked -- the notice asked for
some paperwork -- and I don't want to look at that
right now -- but were you able to bring any paperwork
with you that the notice talked about?
A. Yes.
Q. What kinds of items did you bring'? Can
just describe them?
A. A lot of this stuff is electronic, so I
brought disks. And then what the paperwork is,
besides my report, there are some documents from the
disks that I printed out.

3
4
::J

6
~

9
:_ 0
12
· '
:_ ~
:_ 5
:_ 6
::_g

2::_
22
23
)4

f------"-----___..,-J...U....·~.Y1--I_._..h~a...
u...k....,)uOu.llL....~na.ture__of__ _ _ --2;__c,

6
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4

6

7

s
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::_2

::_3
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15
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17
18
19
20
21
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the paperwork you brought, just generally? Can you
2
give us some idea?
3
A. Of the paperwork -- when I was looking at
4
disks, if there was something that I thought I might
5
want to refer to later, I printed it out rather than
6
having to search through it again.
7
Q. Information from your library or -3
A. ~o. no. It was from discovery material.
Q. I understand. Okay. Thank you. lfyou
: _ (J
don't mind, let's start with your opinions in this
matter. Can you go through your opinions that you've L
::_2
reached in this matter?
::_3
A. I can go through the significant ones.
-~..,,
yes.
15
Q. Please do.
16
A. The most significant one is I think that
•17
the suicide risk assessment by Mr . .Johnson was
18
inadequate and below the standard of care. That's
.19
probably my main opinion, and then I have a bunch of
;20
other opinions, depending on what the question is.

Q.

Okay.

A. I guess the other opinion -- the other
significant opinions I have is it looks to me that
there are a number of significant policies and

'21
22
23
24
25

Q. Okay. Are all of those outlined in your
report, or do you have some other -- do you have other
opinions that aren't included in the report that we've
got? We have a report from you authored on
October 6 -- at least that's when the letter was sent,
October 6, 2010. It seems like the things you've
spoken about so far are included, but I want to make
sure that since we are here, we make sure and talk to
you about all of your opinions.
A. What I just mentioned is in my report.
The kinds of opinions that aren't in my report is if
you ask me questions about -- the one thing I notice I
didn't bring was your expert reports. If you ask me
questions about some of the opinions of your experts.
I have opinions about that that aren't in my report.
because when I did my report -Q. You hadn't seen them yet?
A. That's correct.
Q. Okay. When you undertake to work on a
case like this, to get involved in a case, what do you
to do arrive at your opinions?
A. Well, obviously it depends on what the
question is that I'm being asked to address. In broad
strokes, I'll want to see what the complaint is. I'll

want to see relevant discovery materials....as..wel.Las. --=--------8
including in the relevant discovery materials
deposition transcripts, and then. based on my
knowledge of the field, I'll formulate an opinion.
Q. Okay. In this particular instance, do
you recall what you did?
A. Yes. I requested the relevant discovery,
and as you see in my report. I listed. at least at the
time of the report, what I had reviewed. And there
has been discovery since that time. mainly depositions
that had been made available to me, the transcripts,
and I've reviewed them. So that's the material that I
reviewed.
Q. Okay. Do you know which depositions
you've looked at since your report?
A. I've looked at Mr. Johnson's, Officer -I think it's Donelson, Officer Wroblewski, both of the
Hoagland depositions. Rather than guessing, I have a
list here. I'll tell you.

Q, You're doing a good job.
A. I've looked also at Officer Drinkall,
Lisa Farmers, Leslie Robertson, and Nathan Powell.
Thomas White, David Weich, Gary Raney, R-a-n-e-y, and
Jamie Roach.

Q. Okay. After you've had the opportunity

2 (Pages 5 to 8)
depo@huntergeist.com

HUNTER+ GEIST, INC.

303.832.5966 I 800.525.8490

003716

Hoagland v. Ada County

JEFFREY L. METZNER, M.D.

-

12/28/2010
11

9

2
J

4
5
6
7
d

9
:. 0
:. ?.
:. J

.4
- :J

:. 6
:. 7
:. S
:. 0
) J

2:.
22
2J
)4

·5

2
J

4

6
7

8
CJ

:. J

·1
- ?

:. 3
14
15
16
17
18
19

20
21

22
23
24

1
post-October 6, the opinion that you wrote, has it
A. It could.
Q. Okay. In this particular instance, have
changed your opinion in any way?
A. It hasn't.
3
you spoken with any of the witnesses or any of the
Q. Okay. Were there any assumptions you've
4
parties?
had to make in reaching your opinion in this matter or
5
A. I have not.
6
Q. Okay. Everything you've gotten has been
opinions? I'm sorry, it's plural. Are there any
assumptions you made? Is there any information you
in a written form or recorded; is that a fair
didn't have and you had to assume it?
statement"?
A. Kot on the major opinion about the
9
A. Yes.
adequacy of the suicide risk assessment. That was not
1 .'J
Q. Okay. For any of the opinions that
based on assumptions. It was actually fairly
11
you've reached in this matter, have you done any
straightforward.
12
research into Bradley Munroe's background"?
Q. Anything else where you had to assume
1,
A. Well, I have -- part of the discovery
facts where you didn't have everything you would like? 1 cJ
that I had access to had to do with Bradley Munroe's
A. Well, as I say in my report, I don't have
15
background.
all the facts around whether the particular policies
:. 6
Q. Okay. Did you look at his interaction
and procedures were followed. I have significant
17
with the juvenile justice system?
concerns based on inferences that they weren't. but I
:. 3
A. Only to the extent that it was referenced
didn't assume that they were or they weren't. My
1 ·1
in the discovery that I saw.
opinion was that it looked to me like they were not,
,= 1
Q. Okay. Did you look at his background
but that's going to be something that the finder of
21
with the health and welfare -- Idaho Health and
fact will have to decide.
22
Welfare Department?
Q. Okay. Was there iuformation you asked
23
A. Again, it would be the same answer. For
for that you weren't able to 1~et? Something concrete,
4
example, when you look at depositions -- I think of
somrtlu11g specific tha4'.fi1L1hio.lLyfilLne...,ed"'e..__.d~tb..,a...tL,y..,o...1._1-"---'--UR_.,jt""aw.Hoaglaud she references iuvolv(;'menLwitluhaL __
10
12

weren't able to get in this matter?
A. Ko. I think what I asked for I got.
2
Q. Okay. You indicated that you had been
J
deposed a couple of hundred times, give or take.
cJ
We'll call that a round number. All of those
depositions where you were a deponent, were you an
6
expert witness in all of those?
7
A. All but one.
8
Q. Okay. Was that something personal as
-~
opposed to professional?
1i
A. I was -- there was a malpractice case
against me stemming from 19 86, so I was a defendant in . 12
that case and I was deposed in that case. I obviously
' 13
was not the expert. I was the defendant.
I :. 4
Q. Okay. Other than that, are all of those
15
cases cases in which you were hired, or are they
16
sometimes cases involving institutions where you
17
worked or were employed?
18
A. No. They were all -- they all would have
19
been as my role as an expert.
20
Q. Are facts important to expert witnesses?
21
A. Ofcourse.
22
Q. If facts are different than what an
23
expert understands, could it change the opinion, do
24
?

agency.
Q. But there are a number of files and a lot
of information about him with those different
agencies, and I wondered if you had reviewed those.
A. Ihavenot.
Q. I didn't mean to cut you off. I'm sorry.
I don't know that I saw it. We'll go
through your list later, but I don't remember seeing
that.
If you would be so kind as to go
through -- give us an idea of your background. I know
that you are a forensic psychiatrist, at least I think
that's what -A. That's correct.
Q. That would be the title on your office
door, but it seems like you do more than that.
A. Correct.
Q. You do other things. So could you go
through your background that qualifies you to be an
expert in a case like this.
A. Well, I don't know where you want to
start, so I'll give you a quick one.
Q. Somewhere after high school.
A. Okay. I went to the University of

:25
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13
did my psychiatric residency at the University of
Colorado Health Sciences Center. It's a four-year
j
residency, which included an optional year in the
4
forensic division of the Colorado State Hospital.
.::,
In the 1980s, I was primarily-- well, I
6
was in private practice and it was primarily a
clinical practice, meaning I treated patients, and I
had a fairly large inpatient practice, but I also
9
started my forensic practice at that time.
Early in the 1980s, I began doing
assessments of correctional -- mental health services
·. 2
in jails and prisons. And in the '90s, that became a
:3
much more prominent part of my practice.
-_ -1
In late '90s -- mid-'90s to now, it's a
very -- it's the vast majority of my practice, and
that involves working for -- there is a number of
- -,
different things. One, it involves working for either
plaintiffs, defendants or judges in class action
-_ •-)
litigation involving mental health services in jails
and prisons, in all phases, whether it's
2 :_
prelitigation, litigation, post-litigation,
22
monitoring, and most of what I do now is monitoring.
23
In addition to that, I have a general
24
forensic practice, although my general forensic
.~~~--,.p-r::ictice is getting more 3nd mon~ a forcnsi1'
14

1

2

1
2
3

-1
..,
6
i

3
] 1)

11

12
13
14
15
16
17
18
19
20
21
22
23
24

correctional practice just because of my experience in
corrections. I continue to maintain a small clinical
practice.
I also am the associate director of the
Forensic Fellowship Program at the Department of
Psychiatry for the University of Colorado, so I still
do some teaching in my role as a clinical professor of
psychiatry. That's the shortened version.
Q. Okay. Just so we understand, in the
1980s, you indicated you worked primarily in a private
practice. Were you by yourself in that practice?
A. Yes_ I've always been in private
practice. I should say. Although my practice is a
solo practice, I've always shared office space with
anywhere from one to four other psychiatrists or
psychologists or social workers. We all have our
separate practices, but we're in the same suite and
just share some waiting room and general storage
space.
Q. Okay. And is that here in Denver?
A. It's in Denver.
Q. How often do you go into that practice in
a week?
A. Well, when I'm in town, every day. I'm

25

4
5
6

9
11]

11

12
1 _',
1l

15
16
1~
13
1 :,
-, 1J

21
22
23
21
"1::

'

most weeks.
Q. Okay. So do you see patients, then, when
you're at home, when you're here?
A. When I'm in Denver, I see patients.
Q. Okay. And are they -- is it just a
general practice, whomever might come to your door?
A. It's a very small outpatient practice,
and I don't take new patients presently.
Q. Okay. When you say "small," do you have
a number?
A. 20, 30 people.
Q. Okay. And it sounds like you've always
had -- correct me if I'm wrong, I heard you say you've
always had some sort of a practice, right?
A. I've always had a clinical practice.
Q. Okay. And then you said in the 1990s, if
I heard correctly -- actually, in the late '80s or in
the '80s, you started doing assessments. Is that what
I heard?
A. I've always done forensic assessments.
spent a year during my residency on the forensic
division of the state hospital. And from the
beginning of my private practice, I had a forensic
practice. It's just that -- if you did a graph of my
forensic practice and my .c.linic.alµractia:....t.ht:y_wl:nL ___ _
16

2
J
-l
~1

6
7

' 8
,
l 1J
1
12

::. 3
14
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16
17

18

19
20
21
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in opposite directions.
Q. Okay. And forensic, as I understand,
that's psychiatry with the court system?
A. It's the interface between psychiatry and
the law. It frequently involves the court system .
Q. Is it criminal as well as civil?
A. Yes.
Q. Okay. Can you give us some idea of your
type of practice when you practice forensically?
A. Yes. In the '80s, it was primarily
criminal. In the mid-'90s to now. it's primarily
civil. For lots of reasons, I stopped doing criminal
work unless the Judge calls me and I'm doing a favor.
I'm in enough jails and prisons in my other work that
I don't want to have to deal with going to local
jails.
Q. Okay. Do you have any -- just to give an
example, what kind of -- have you done anything
recently criminally or anything that we might have
heard of criminally when you talk about forensic work?
A. You have to look in my list of cases.
The other reason I avoid criminal work now is criminal
work, much more so than civil, is likely to go to
trial. And because I'm on the road so much and am
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trials like that.
So I don't remember the -- well, I
shouldn't say that. The one thing that I do, I
consult to -- I still consult to the forensic division
of what's now called the Colorado Mental Health
Institute in Pueblo, which is the state hospital. And
what I mainly do there is I do a teaching seminar once
a month for the forensic division, but I've also
agreed to do four to six case consultations for them.
I've done a couple consultations for them, which I
consider that a forensic assessment, but it's
really -- it's a forensic clinical assessment for
their own use. So that would be public, that
particular one. But other than that, I don't remember
the last time that I did a court-appointed or even DA
or public defender assessment.
Q. Okay. And those are usually competency
in the criminal realm?
A. Well. in Colorado now they're usually
going to be either not guilty··- not guilty by reason
of insanity exam, sometimes release. sometimes a
presentence.
Q. Okay. It seems that l had seen
something -- and forgive me if I'm just -- my brain
imes at my age doeso'1..m.:-tke good connections
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The case where Elizabeth Smart was -A. Okay. YouJustremindedme. Brian
Mitchell. I did -- they had what was called a cell
hearing. A cell hearing comes from the United States
Supreme Court in the cell, which the issue was, Can
you involuntary medicate someone for the sole purpose

7

of making them competent to proceed'.! And so Brian

8
9

Mitchell was having a cell hearing. I was called by
the defense in that case.
Q. Okay. How long ago wa~ that that you
were involved in that case; do you remember?
A. That was within. I think. the past -certainly within the past three years. Again, if you
look at my list of cases, that wiill give you the exact
date.
Q, Okay. So as you came into the '90s -and maybe you've already spoken about this -- then you
got more involved in assessments because of the type
of work you were doing. I'm sorry. When I say
"assessment," that's probably not a good word to use.
But you were in prisons morii often doing that sort of
work. Did I hear you correctly?
A. Well, no. What I said is my forensic
work, although I still do -- there were two trends in
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probably more in the past decade. In the '90s, I
started doing more civil than criminal. And in the
2000s, my civil -- I've done a lot more personal
injury litigation, specifically suicide cases, both
from defendants and plaintiffs in jail and prison
suicides, such as this case.
Q. You did your residency, you indicated,
with a state hospital?
A. No. I did my residency at the
university.
Q. I'm sorry. Go ahead.
A. The NR residency, there was an option to
do an extra year, and you actually weren't considered
a resident. After your second or third year, you
would go down to the state hospital and you were a
staff physician. People did that for a number of
reasons. The main reason people did that is what that
would do is rather than paying you a full salary for
that one year, which was much more than a resident
got, they would give you that full salary over four
years. So as a resident, you made essentially twice
as much as you would have ordinarily made, not to
mention you also got good experience, but it was for
both those reasons.
Q Okay 4od since that time, baire._:you.____ _
20

worked in a prison? Have you been employed by a
prison?
A. I have. I was chief of psychiatry for
the department of corrections from -- it was probably
'8 I -- it was either '80 to '81 or '81 to '82. Again,
I'll tell you exactly. It was '80 to '81.
Q. Okay. And would you go to the prison
every day, if that's where the job was?
A. Well, actually -- I went to the prison.
I worked part time. I flew in the Governor's plane
down to Canon City twice a week for a year. And
when -- so I went twice a week.
Q. Okay. And was part of being a chief
psychiatrist there seeing patients?
A. Yes.
Q. How many psychiatrists were on staff!
A. I've got to give you a little history on
this.
Q. Okay.
A. The way this happened is in the
mid-l 970s, there was a well-known class action suit
called Ramos v. Lamm, and the federal judge, Judge
Kane, had asked the psychiatric society to act as a
friend of the Court in evaluating the remedial plan.

25
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committee. And so what would happen is the State
would submit the plan, we would review it, tell them
3
what's wrong with it. The State would submit their
4
plan, and it went on for months like that.
They were getting fairly frustrated, so
6
the Governor's office hired me to work with someone
7
from the Governor's office to write a plan. So we
8
wrote a plan in three weeks and got it approved by the
9
Court.
:.o
They then -- and so up until this time,
11
there was one psychiatrist for the whole system. Once
1?.
the plan got approved, the State then hired me as
l 3
chief of psychiatry. And there was about five other
14
part-time psychiatrists that got hired who came -:. :) they all came once a week. I went twice a week. So
- C
_o
we had, at that point, a little more than a full-time
psychiatrist for one prison, which was called "Old
Max."
Q. And since that time, have you had
employment with a prison':'
L.A. No. Well, that's not exactly true. I
22
have not been employed as a direct care provider.
23
have had contractual arrangements with many prison
systems for consultation purposes.
______
~·~cc_ _ _ .Q
Oka)(.-ln.Jhe..r.orumltation,if_L
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3
4
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9
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:i

who do you think are reliable authorities in the
field?
A. With regard to what'?
Q. For your work with prisons and mental
health in prisons and/or jails.
A. Well, your question is a little too vague
and broad for me.
Q. Okay. You said you teach at times. Are
there textbooks that you use or authors of textbooks
in the area that you work in that you think are
particularly knowledgeable in the field where you
work? Does that help narrow it a bit?
A. Well. I'll get -- I'm assuming you want a
narrative on correctional psychiatry?
Q. I think, right.
A. The reason I am giving you a little bit
of a hard time is -Q. That's fine.
A. -- when you talk about correctional
psychiatry, for example, people with schizophrenia are
in corrections and they need to get treated. And you
can look at any, you know, people, experts on
schizophrenia regardless of -- whether they are in
corrections or not is irrelevant.
__b!ill.lL..if.¥.ou'.r.e..talkinir~ecifu:ally..c
24
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unde,stand romdly, you would go in and help the:
with how they are running their mental health system
as opposed to seeing patients at their prison: is that
fair?
A. That's correct.
Q. Same question as to jails. Have you

1

5
6

wha~a lot of poople don't qui:e unden;tand ~bout
correctional psychiatry is, in general, the standard
of care for a particular disorder is no different
inside a jail or prison than outside a jail or prison.
The difference is how that treatment is administered.
So, for example, if someone has diabetes

7

and they need insulin and they need a special diet,

S

the special diet and the insulin is going to be no
different whether they're in jail or not. In jaiL
however, they're probably not going to haw a needle
to self-administer. They're going to have a nurse who
does it.
And it's the same thing with
schizophrenia. With schizophrenia, there are eenain
medications, there are certain treatment modalities
that are appropriate regardless of whether you're in
the jail or not. It's just how you're going to
administer those treatment modalities.
There are a number of textbooks that
address the practice of medicine, which includes
psychiatry, in a correctional setting. So, for
example, Michael Puisis has a book on -- it's in my
CV, because I was the section editor for the mental
health component of that book. That's a widely known

.1
cJ

worked in a jail?
A. I have not worked in a jail.

Q. Have you consulted with jails?
A. I have consulted jails and I have
monitored many jails.
Q. When you say "monitor," what do you mean
by that?
A. They either get successfully sued in a
class-action litigation that specifically involves the
mental health services or they sign a consent decree
or settlement agreement.
In either case, what then happens is
there is a remedial plan that is devised and approved,
and almost -- most remedial plans, at least the
remedial plans I get involved with, have a provision
in which they get monitored to see if they are
actually implementing the remedial plan. And that's
what [ mean by "monitor."
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Charles Scott and Joan -- I'm blocking
Joan's -- Gerbasi have a book on -- handbook of
correctional mental health. I also have a chapter in
that book. I'll tell you in a minute the name of
Puisis' book. I can't find it right now. They would
be two books.
Then the other ones that I would
reference/suggest would be -- NCCHC has standards and
guidelines for mental health s,~rvices in jails and
prisons. The American Psychiatric Association has a
task force report on psychiatric services in jails and
prisons. They're all very usefol references.
Q. Okay. Are they references that you
utilize as well? You talked about the NCCHC and the
American -- I'm sorry -- the APA?
A. Yes.
Q. Thank you. By the way, you made the
comment you were giving me a hard time, and
I appreciate, actually, the fact that you made my
question better and more direct, because, sadly, I
don't work in your field, I will ask poor questions,
as you've seen already. So I appreciate that. I
don't take it as being given a hard time. I take it
as getting a question that you can answer accurately.
apologize for not being.able.
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questions.
So the first part of the answer you gave
when you talked about somebody, for instance, who
suffers schizophrenia in a j:ail, one needs to look at
how that should be treated. Is that accurate?
A. Yes.
Q. And so that's the i11tersection between
what you do -- the interfacE· between what you do in
prisons and then each of th,e diseases that somebody
may suffer from who's in a prison. Is that accurate?
A. The expertise I have as a correctional
psychiatrist is knowing how Ito -- from a
system's perspective -- provide adequate treatment for
various mental disorders, that if someone had no
correctional experience would have a difficult time
doing.
Q. How come?
A. Because they wouldn't know the
correctional system, and they would make certain
assumptions that were inaccurate and would think that
certain rules are correct and not changeable.
Q. Okay. And I want to go down this road
with you, if I can, because I think this is important
with what you do, is that a fair statement --
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Q. -- in your area of expertise?

So first off, we have to know the
patient/inmate, is that fair, and what that person
suffers from?
A. Correct.
Q. And then somebody who -- a psychiatrist
who has always worked in downtown Denver, never worked
in a prison setting might not understand all the
things about how to deal with that same individual in
prhon?
A. Let me give you an example.
Q. Please do. Thank you.
A. If you were in a community setting or if
you go to your local doctor, you would never expect a
doctor to come out in the waiting room with a whole
bunch of other people sitting in there and star1
asking -- taking a history from you and asking if
you're suicidal, asking, Do you have any problems with
erections or how is your marriage? You wouldn't -- if
someone did that, you would leave.
Well, it's not uncommon -- and this is a
perfect example in this case -- to sec a clinician in
a correctional setting try to do a mental health
assessment without adequate sound privacy. And if you

ew to corrections and you went in there and .the_____ _
28
officer brought in an inmate to you and then stood in
the room and said, I'm not leaving. You've got to do
this because that's the rule, you go ahead and do
that. After about a month doing that. you would start
thinking that it was okay. You become a little
institutionalized. That's a perfect example to think
that confidentiality doesn't make a difference in
corrections. It makes a huge difference.
Q. Explain more about that, this line you're
talking about right now.
A. Explain more why it makes a difference?
Q. Right.
A. For the exact same reason that it makes a
difference outside of corrections. It's not -- you
know, if you want to read case law, read case law
on -- and there is a Supreme Court decision, which
I'll think of in a minute. But read case law why
there is a doctor/patient privilege and why there is a
mental health/clinician privilege. The courts have
recognized the common-sense notion that people aren't
going to tell you things that are very embarrassing or
personal unless they have the expectation that it's
going to stay with you.
To think that -- I mean, I don't think
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think that that concept holds no water in a
correctional facility is just erroneous and makes no
sense.
Q. ()kay. So that's an example of -- it
seems to me of how you think there are similarities in
the community practice and institutional practice?
A. Well, how there should be no difference.
But it's also an example of how -- why it's important
to know corrections and to know that unless you speak
up and point out that it makes a difference. you can
go into a system where people are not seeing people
with adequate sound privacy and they think it's okay.
Q. Are there any reasons in the correctional
setting where it's difficult sometimes to have that
sound privacy?
A. There are two major -- there are a number
of reasons why it's difficult. One, if you have
inadequate resources -- so if you don't have enough
staffing, it's much easier to -- if you don't have
enough staffing to see people, then people will make
choices. Wt>IL I can see five people with adequate
sound privacy this morning or I can see ten people by
going to the cell front where [ don't have to pull
them out, I don't have to wait, and I can see people

31

adequate sound privacy, you want to see someone with
adequate sound privacy in a safe manner. So if you
3
have someone who is, say, in segregation and say -~
let's use an extreme example. You have so1ncone in a
Supennax in segregation. Most Supennaxes, whenever
6
someone comes out of their cell, not only are they
7
cuffed, but they have two custody officers escorting
8
them. And so some places, depending on the setup,
9
won't let you see someone unless custody officers are
1 :J
in the room. And there is ways of dealing with that,
11
but that's another barrier.
12
And then the other barrier is sometimes
13
it's just unsafe to see someone without custody being
:_ 4
there. So those are the various barriers.
1S
Q. Okay. Thank you. It seems like some of
those are driven by the patient, by the inmate as
1 .1
well, some of those barriers?
13
A. The major one that's being driven by the
19
patient is in the unusual circumstance where it's
20
unsafe to see them alone.
?1
Q. Okay.
,. A. But that's the minority of the time. The
:: 3
majority of the time it's institutional barriers.
24
Q. Okay. How long have you worked on this
b faster hut I won't have .saur-•<l....,p~a~·v~a~c.,..y______~2~"-_,p,..a~c~li~c-u~la~c~c~a-se~;....d~o~y,...o~•~•-~ce-c~a~II~?_ _ _ _ __
2
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So one reason people don't have sound
privacy -- one obstacle maybe is that you don't have
enough mental health staff. Another obstacle may be
3
that you don't have -- depending on how old the jail
4
and the prison is. You know, jails in the '80s and I
5
hate to say probably in the '90s, too, weren't built
o
with programming space in mind.
In fact, it used to be that when you
8
talked to healthcare staff, they used to say, Look,
9
we're guests in the house of corrections, and so we've 1 O
got to do what they tell us because we're their guest.
11
And they were treated like guests. And when they
1 .?
built jails and prisons, they didn't build office
13
space.
1~
When I worked in a brand-new facility in
15
1982 at the Max in Colorado, my office space was
16
literally a broom closet where I used to see people.
17
They didn't build office space. So that's another
1B
barrier. So if you don't have office space, then it's
19
hard to see people with adequate sound privacy. Or
20
you may have office space and they have a custody
21
shortage, so they don't have enough custody staff to
22
actually bring the person to you to see them.
,2 3
And then the other two main barriers is
.2 4
25

32
A. I think -- well, I'll tell you for sure.
I think it's September 2010, but let me double-check.
I was first contacted September 8 of this year.
Q. Okay. Do you know how many hours you
have in the case so far?
A. I can look at bills, but it's -Q. Ballpark is fine.
A. I think it's probably 15 to 20 hours.
Q. Okay. Are you forwarding any oi>inions
about Rita Hoagland's damages in this lawsuit?
A. No.
Q. Do you still go to conferences and
trainings about prisons and suicide?
A. I do.
Q. Do you remember the last few you've been
to; what the topics were? Where they were?
A. Here is the conferences I go to. I go to
the American Academy of Psychiatry and the Law, which
has a fair amount -- it's an annual conference. It
has a fair amount of correctional material.
I go to the American Psychiatric
Association that has a fair amount of -- well, I pick
out corrections.
And then I periodically present -- well,
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is there is an academic consortium put out by the
1
University of Massachusetts which is on corrections.
2
And the other one I periodically go to is the National
3
Commission on Correctional Health Care. They have a
4
mental health conference that I've been to.
5
Q. How often does the NCCHC do those?
6
A. They do the mental health one at least
7
annually, and I think this year they're doing it
8
twice.
9
Q. Okay. Do you think suicides can be
1O
prevented in institutions?
11
A. Yes.
12
Q. Do you think suicides can be predicted in
13
institutions?
14
A. The answer is it depends on what you mean
15
by "predicted." I think you can determine who has had 16
higher risk of committing suicide, and so in that
17
sense, there is a predictive quality. You certainly
18
can't predict with great accuracy who's going to
19
commit suicide. But there is clear evidence, for
20
example, that if you have a suicide prevention -- an
21
adequate suicide prevention program in a jail or
22
prison, it decreases the number of suicides that
.2 3
occurs in that particular institution.
:2 4

25

(Recess taken, 10:02 a.m. to 10:12 a.m.)
MR. DICKINSON: We're back on the record
after a short break in the deposition of Dr. Metzner,
Hoagland v. Ada County.
Q. (BY MR. DICKINSON) Doctor, ifwe could
look at your report -- and you are more than welcome
to grab it so that we can be literally on the same
page and talk about it. We have referred to this,
each of us, I think, so far, but if we can go through
it. I would actually like to start with the first
sentence in the letter when you indicate that this is
your initial assessment. What did you mean by
"initial assessment"?
A. Well, what I meant by that is I assumed
that I hadn't -- would not have all the discovery
materials prior to issuing this report, such as
depositions. So "initial" was to alert people that if
I got other information that was different than what I
was seeing, it might result in a different assessment.
Q. All right. Is that kind of consistent
with your answer earlier that if facts change, your
opinion might?
A. Correct.
Q. You indicated under items that you had -sources of information yon bad ntilizerl._in..crunpiling__ _

34

6

Mr. Munroe, Bradley Munroe, the young man in this
instance?
A. Again, it depends on how broad you want
to get. I've seen plenty of people who have had
serious mental disorders who have been in jails or
prisons and who's needed suicide assessment, so the

7

answer 1s yes.
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6

your report, "Affidavits of Other Officers." Uoder
that you listed a sub (a), an affidavit of Erica
Johnson and (b), affidavits of Kate Pape. Do you know
what you meant by "other officers" in No. 1 there?
A. I'll tell you what most of this comes
from is -- you'll see when you look through my file.

7

Mr. Overson had sent me a cover letter with the

1
2

3
4

5

Q. Okay. Do you have an opinion as to the

8
9
1O
11
12
13
14
15
16
17
18
19

8
medications that Mr. -- that Uradley Munroe was taking 9
in this matter?
1O
MR. OVERSON: Obj,:ction. Vague. Form of
11
the question.
12
A. If you are asking do I have an opinion on
13
whether the medications he wa:, being prescribed were
14
appropriate -15
Q. (BY MR. DICKINSON) Let's start there.
16
A. Based on the discharge summary from a
17
psychiatric hospital in August -- I think it's
18
August 4 where he got prescribed the medications -- I
19

2O
21
22

didn't have problems with the medications that were
being prescribed.
Q. Okay. We've been at it an hour. Let's
go ahead and take a five-, ten-minute break. Is that
okay with everybody?

23
24

25

20
21
22
23
24

tapes -- with the disks, and he listed what was on
those disks, and I basically used those headings.
Q. Okay. On No. 3 of the information you
looked at that you utilized were three contracts: One
for a physician's assistant, one for a primary
physician and another for a psychiatrist. Why were
those contracts important to you?
A. Well, particularly the psychiatrist, to
have a better understanding of the staffing and the
system in place from a mental health perspective.
Q. And what did you find? What were your
opinions on what you found there?
A. Well, I think it was very problematic.
Dr. Estess' contract, as I read it, he had a wide
scope of responsibilities and had six hours on site per
week, and for the population that was being served,
that was -- that's very worrisome.

25
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A. That it's not enough psychiatric
l
information?
coverage.
A. Where I got which infonnation?
3
Q. Okay. Have you seen any other -- have
3
Q. The information that the arm scar was
4
4
from previous self-cutting.
you seen any further information on that to date?
5
A. The only other information I have seen,
5
A. I don't think that I got any information
6
and it was from one of the healthcare administrators,
6 regarding that. I got information -- there was
7
7
infonnation that he cut on himself before, and that
who I think said that he did anywhere from two to four
:,3
to six hours per week, which implied that he is not
particularly was referenced, I believe, in the phone
9
always there six hours per week. And then I think
9 call from Rita Hoagland to Leslie Robertson. And the
10
when I was reading Sheriff Raney's deposition, there
1C
inference about the arm scar, that's an inference.
11
11
Q. By you?
was some mention of Dr. Estess' role.
12
Q. Okay. Do you have an opinion as to what 12
A. Yes.
13
1
Q. Okay. No. 7, you said that you reviewed
an appropriate amount of 1:ime would be'?
14
A. Well, in a jail setting, what the
1~
"Jim Johnson interview video"; is that correct'?
15
American Psychiatric Assoc:iation says is you should
15
A. Yes.
16
have one FTE psychiatrist for every -- and I think
16
Q. Okay.
:_ 7
·~
A. Not audio. It was just visual.
they say -- for a jail, I think they say for every 75
13
to 125 caseload inmates.
18
Q. Right. Was that important to you?
:_ )
Q. Do you know what the caseload inmate
1 ,,
A. Yes.
0
population is in Ada County Jail'?
'
Q. Why was that'?
A. I don't, but I can infer, because I know
2 :_
A. Well, it confirmed history provided by
22
both him and Officer Wroblewski with regards to the
as of 2010, it was -- the jail count was 1144, and a
conservative estimate would be 15 percent of the
23
shortness of the interview, the lack of sound privacy
population would be on a caseload.
4
in the setting.
~ - - - Q._.So. 150, is thaLwrulL~~n~'r~e--------~;:~·'~-,----Q.,...__C~le~a~c~l~entiruLthose.Jwathings_ ____ _
40
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conservatively -- a little high,er?
A. It's about 160.
Q. Check my math.
A. That would be about 160.
Q. Okay. So in your -- why don't you go
ahead. I don't want to put words in your mouth. So
in your opinion, how many FTE psychiatrists should be
there?
A. Well, for -- if you had a caseload of 160
in a jail setting -- which means you see many more
patients than that, because you do a lot of
evaluations because, as you know. most people who go
to jail don't stay in the jail very long -- you
certainly expect to see a full-ti:ne psychiatrist for a
jail ofover 1.000 people.
Q. No. 4 under the information you utilized,
you said there was a hospital photo of an arm scar
taken at St. Alphonsus. What was the importance of
that to you?
A. The importance of that was just to show
that if you had looked at his arm, it would have
raised some questions about his suicide history,
because the arm scars were, as I understand it, from
previous self-cutting.
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because they concern you. Is that accurate?
A. That's correct.
Q. Can you elaborate on that for each?
A. Yes. I think that you cannot do an
adequate suicide risk assessment in four minutes. And
if that had been a 40-minute interview, I would have
had significant concerns because of the setting,
meaning there was not adequate sound privacy if the
officer had been there for 40 minutes. But sticking
with the four minutes, it was inadequate because of
the timing and was doubly problematic because there
was not adequate sound privacy.
Q. Okay. You alluded to concerns about
sound privacy earlier, I think, in the deposition, and
I'm not here to waste time -- despite how it might
seem to you at times -- or to rehash things. Anything
else you would like to add to that? I think you spoke
a little on sound privacy, but I would like to give
you an opportunity -A. No. I think I've said what I need to say
about it.
Q. Okay. Thank you. And you can -- you
obviously -- maybe you don't obviously. My concern is
that at trial you might say something different about

!25
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1
2
3

to use the exact same words at trial that you are
1
when you have all those years. Can you tell me?
2
A. Yes. I think what that is is -- if I'm
using today, but I want to make sure that since we're
here that we hear your opinion on it.
3
not mistaken, I think they are NCCHC reports relevant
4
So with that qualifying it. do you think
4
to accreditation of the jail and some excerpts. I
'.:i
you've said everything about sound privacy that you -- =i
believe that's what that is.
6
do you think you've been able to express all of your
6
Q. And when you say "the jail," you are
7
concerns about sound privacy in this setting?
7
talking about the Ada County Jail; is that correct?
8
A. I think so.
8
A. Correct.
9
Q. Okay. No. 8 under the materials that you
9
Q. Thank you.
10
considered -- it's on the top of page 2 of your
10
A. The "m" is a typo after "2008."
11
report.
11
Q. Oh, good lord. I would have hardly
12
A. Well, let me just go back to that.
12
pointed that out, but I appreciate that. I just
13
Q. Go ahead.
13
wanted to know generally what it was. I'm not -- I
14
A. I think that -- what I will say. I think
14
won't go after typos.
15
your -- and I forget his name. I think your social
15
By the way, you use a software -- we'll
I6
worker expert, basically, says something to the
16
talk about that later, that dictation software. I
I7
effect, you know, I've done hundreds of evals like
17
want to talk to you about that. I was going to say
18
this before without problems and that you never do it
18
that's what you used, and you noticed that in your
19
in a community. but it's okay to do it in jail. I
19
letter.
20
would take strong issue with that.
20
No. 9, you talked about policies, and you
21
And I'I I also tell you what people -21
listed four sets of policies, all from the Ada County
what he may say and what clinicians frequently say is
!22
Jail, [ would expect. ls that what you understand as
they say, Well, look. The inmate never complained
3
well'? These are all from the Ada County Jail,
about it, so it obviously was okay. Well, ifyou talk
24
correct?
~.it.Ii the inmates why 1.hey..ne.lle.r...rnmp.Lain...is_.th.cy...knmL_2..S______A._Y~----------42
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1
the system and they know complaining doesn't do any
good. So it's not an adequate indication to say it's
3
okay to do because he never complained about it.
4
Because if you also talk with the inmates, they'll
5
say, I didn't tell them X, Y and Z because there
6
wasn't sound privacy. So that's all that I would add
7
to that.
8
Q. I appreciate your adding that. You
9
indicate that when you talk to the inmates -- and I'm
10
only -- what I'm interested in, are those studies or
11
is that from your own experience? You said that
inmates sometimes say, A, [ know it's done that way. 12
13
and B, it doesn't do me any good to complain. Is
14
that -15
A. I don't know of any studies that have
16
studied this. This is talking with many, many
17
inmates. What I will tell you., however, is if you
18
look at correctional healthcare standards, the
19
guidelines in standards talk about adequate sound
20
privacy.
21
Q. Okay. I just wanted to make sure we were
22
both on the same page,
Question 8 talks about the NCCHC material
for 1998, and a whole bunch of years are listed there. :24

:23

1

Q. Why were those important to you?
A. Well, again. to give me a sense of what
the system is like and also to see what they had
around suicide prevention and to see what they had
around treatment as well.
Q. Did you have an opinion about those
policies?

A. Well, the opinion I had about the
policies is, as I reference in my report later on,
there is a number of them which I think weren't
followed.
Q. Okay. As to the policies themselves, did
you have an opinion'?
A. In general, the policies were reasonable.
Q. Okay. Do you think they were good, then,
or do you think they could have been better or -A. The ones that I focused on, I think were
acceptable. I didn't look for the ones that -- they
were acceptable.
Q. Okay. I think that's fair. I'm not
looking for an imprimatur on all the policies. That's
unfair; that you read them all and are prepared to
tell us they're all great. I did want to make
sure that -- I think there are two we'll talk about
11 (Pages 41 to 44)
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But as far as the policies themselves,
there are no flaws or anything you are pointing out
3
about those, in your opinion? That's what T want to
4
make sure about.
A. I didn't do a -- I'm not telling you that
7
they have all the policies and procedures that they
need for mental health and I'm also not telling you
8
that they don't.
9
Q. Okay. Do you anticipate offering an
1 ,)
opinion on the policies on the jail at trial?
11
A. No. The only thing I anticipate
12
potentially offering an opinion on is the particular
13
policies that I reference, telling you, telling the
14
finder of fact why I think thc:y weren't followed.
1S
Q. Okay. Fair enoug:h. Thank you. IO(a)
1 ;,.
under the information you considered is an
l:
Intermountain Hospital report by Dr. Bushi from
13
August 30, 2008. Was that important to you?
19
A. Yes. That's the one that I had
2D
referenced when you asked me about the medications.
l
It's important for a number of reasons: One, it
22
identified Mr. Munroe as having a serious mental
.2 3
illness and also identified medications that seemed to
2s

~~--'-"-~Lj.LUJ..Lfi:u:..

25

.

sent me that memo.
Q. Okay. Do you have that in the documents
you brought today, do you think?
A. That would be in one of these disks.
Q. Okay. Thank you. Under 14 -A. I will tell you, if you watch the video,
you don't learn anything from the memo. There is
nothing revealing in the memo.
Q. Thank you. On No. 14, under each of
the -- there are Bates numbers, and then there are
camera -- Camera 7, Part A; Camera 8, Part B under 14.
It talks about a summary. Do you know what the
summaries are?
A. I think the summaries are the extension
of the memos.
Q. The same thing you referred to just
moments ago?
A. Yes.
Q. Okay. Thank you. I guess I should
follow up with the memo and the videos. Were those
important to you in reaching your opinion?
A. Well, my memory of the -- the one
important thing about the holding cell video, I think
that when you read the reports, the night of the 28th,

he was stripped because of bis behavjm:.....AlliLl&'tL _____ _
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Q. Okay. Anything else that you recall
that's important from that r,eport from Dr. Bushi?
3
A. I'll tell you in a minute. I have it
4
right here.
5
Q. Okay.
IJ
A. That's Appendix VIII. So this report
also references recurrent depressions, past suicide
attempts, lots of self-injurious behaviors, cutting on
9
himself about six or seven times in the past. It
10
identifies his substance abuse. history of physical
11
abuse. I think those are the major points.
1
Q. Okay. Thank you. And item No. 13 that
13
you relied upon speaks to the video, but 13(a), Roman
numeral ii, talks about a memo describing the contents
15
of the video. What was that? What is that?
16
A. There was a memo that was written by
17
someone from Mr. Overson's office giving their version
18
of what this video showed.
19
Q. Okay. Do you know if that was something
120
filed with the Court or something just for you?
; 21
A. No. I think that's internal. I don't
22
think that was filed -- well, I don't know. It wasn't
23
filed with the Court. It was a memo. I think one of
24
his investigators watched the video and wrote a memo
25
to Mr Overson sa>::ioi: Here i~

48
remember of ½atching the video is the officers -there is -- on the door, there is a small window, and
I believe that the officers covered up the window
after they looked in, which doesn't promote good
observation. That's not a desirable practice from my
perspective. Other than that. that's what I got out
of the videos.
Q. Okay. Do you know why the officers did
that?
A. No, I don't know.
Q. No. 15 is a letter. The heading you have
is "Health & Welfare. Letter indicating there were no
records of meetings with Jail staff regarding
Mr. Munroe." What are you alluding to there; do you
know?
A. Let me look, because I think that may
be -- well, let me look rather than guess. I actually
found it.
Q. Good lord. Well done.
A. This is Exhibit 24, the Affidavit of
Counsel in Support of Plaintiffs' Opposition to
Defendants' Motion for Summary Judgment, so that's
where it's coming from.
Q. Okay.
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1
Q. Okay. Were those important to you?
a subpoena received by Mary.Jo B--e-i-g. It asks for
A. They didn't impact my opinion.
2
any and all minutes or other documentation pertaining
3
Q. And the last item that you list was an
to the weekly meetings between jail, medical staff and
4
information
release from the Ada County Sheriff. That
the Idaho Department of Health and Welfare
5
may be next on your -Psychological Ser- ices regarding Bradley Jacob Munroe
6
A. Yeah, I got it. Okay. This is actually,
from the date of August 28 through September 29. "Do
7
I guess. a press release from the Ada County Sheriffs
not exist or the Department of Health & Welfare does
B
Office: again, talking about the death of Mr. Munroe.
not have access to them." So that's what the letter
is.
9
Q. Okay. Thank you. The information that
10
you used and these sources of information -- oh, then
Q. Okay. Was that important to you in your
opinion here'!
11
earlier I indicated that -- I had asked you about
A. Again, everything is important. It gives
12
further information that you've relied upon, and I
me -- when I look at the system and when you look at
13
think you went through depositions; is that correct?
policies and procedures and you look at their own
14
A. That's correct.
policies and procedures where they -- there is a
15
Q. And you listed them specifically. Would
policy and procedure. for example. on special needs
16
that be the sum total, then, of the information you
inmates and communication betwe-en special needs
17
have based your opinions upon, this information plus
inmates, and the definition of special needs inmates
18
the depositions you listed'!
include inmates with serious mental illness.
19
A. Yes, and the -- I didn't base my opinion
And you would think that with someone as
20
on it. but I also, besides the depositions, reviewed
problematic as Mr. Munroe was that there would be some 21
the other expert reports on both sides.
kind of communication, hopefully documented. And I'm 22
Q. Right. You said that. Thank you. This
not -- there clearly was communication. There clearly
23
information, the depositions you looked at, any of
was not documented communication in a staffing manner 24
those more important than the others to you? Any of
'eeo the two sra ffs regard ing..Muc-UM'.Ll1wmwc.1.Jott:.e______ i-'--a.L..__._.u.aL1J.LW.I:11,L~aLLflw"owui.-,~SQUJWLL.U:-Jfof.ii.ca.nk..higheLJu:...was.iL_____ _
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So there is another piece of infonnation.
That particular letter doesn't make- or break an
opinion. It's just another piece of information.
Q. Okay. Do you still have the letter up on
your computer?
A. Yes.
Q. What's the date of the letter?
A. It is May 25, 2010.
Q. Okay. Thank you. On No. 19, you
indicate that you listened to Mr. Munroe's jail calls
on September 29, 2008; is that correct?
A. Yes.
Q. Did you listen to any of his jail calls
from the previous 30 days when he was incarcerated?
A. No.
Q. No. 20 is a newspa1>er article. Do you
know what article that is?
A. I'll pull it up. This is from the
Internet on Fox 12 posted September 30, 2008, and it's
reporting the suicide. That's one. Then there is
another one that is from the Idaho Press Tribune
Staff; again, reporting on the suicide. Then there is
Internet from KCVP.com. I guess it's -- I don't know
if it's Channel 7 or not, but that's also reporting

2
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more helpful to you'?
A. Well, you know. the video -- if you want
to rank importance, the video, the depositions and
affidavits of Mr. Johnson and of Officer Wroblewski
are high up there, and then looking at policies and
procedures, and finally looking at the booking
information. They were the most important. I would
say.
Q. Okay. Thank you. Your report starts on
page 3. Actually, it doesn't start, but you start the
review of the records and indicate on page 3 that
Mr. Munroe was prescribed citalopram -- and by the
way, I may slaughter drug names, so please correct me
if I do -- 20 milligrams. What's citalopram utilized
for?
A. It's an antidepressant.
Q. I think you indicated earlier when you
reviewed his -- Mr. Munroe's medical chart from
Intermountain Hospital, that you had no quarrel with
this medication being prescribed? Is that accurate?
A. Yes.
Q. What about the dosage? Is that a good
dosage for Mr. Munroe, do you believe?
A. I don't have problems with the dosage.
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1
medications -- and, again, it depends on who you talk
to, but there are indications that these medications
Correct.
were helpful to him. To the extent that he didn't
3
Q. What's that drug utilized for?
4
have access to medications that were helpful to him.
4
A It's an antipsychotic medication.
5
it would increase the risk that he wouldn't do so
::i
Q. Do you think that was a good medication
6
well.
6
for Mr. Munroe in this instance?
7
Q. Okay. Do you have an opinion as to
A. Based on the hospital discharge summary,
whether if he did not receive those medications when
I think it was appropriate.
he was discharged, if they led to his death?
9
Q. Okay. You continue that the medication
9
A. I don't think that him not getting those
10
administration record was confusing to you. Can you 10
medications
led to his death. Now, you know, whether
11
elaborate on that?
11
12
A. It wasn't real clear, but based on
l?
you want to argue that it was -- there was another
looking at that and reading depositions and/or
l 3
:_ 3
factor involved. But I think that the biggest issue
affidavits, it was my conclusion that it looked like
1--l
was the lack of a suicide risk assessment -- adequate
he was generally getting thos,e medications regularly
15
suicide risk assessment. I think it was bad practice
while he was in the jail.
:. 6
if he didn't get the meds and it was not helpful, but
:. 7
Q. Okay. You think that was an
1:
that by itself is not causative.
18
inappropriate thing for the jail to do?
18
Q. The next paragraph on page 3 talks about
Fl
A. No. It's appropriate for him to get the
· ·,
Jim Johnson evaluating Mr. Munroe on September 1,
medications.
-~ u
2008. And then you set out what appears to he a chart
Q. There has been testimony and there have
21
note. I haven't compared it side by side, but isn't
been allegations about Mr ..Munroe and his -- and
22
that what this probably is?
medications when he left the jail. Do you have an
23
A. Yes.
opinion about that regarding the citalopram and
24
Q. You don't comment on it in that
,-..,---,p-e-t-.,p~b.enam1.1:.?__________________µ.-'-----JLLO~·raph.,Jrnt I expec1-¥filL=-1¥.cll,_d1Lyou_haw ______ _

correct?
A.
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A Well, from what [ can gather from
everything I've read, it looks like he didn't get
discharge medications when he left the jail.
And my opinion about that is, number one,
it's not consistent with their policy and procedure,
which says they should get t,!n days' worth of
discharge medications. It's also not consistent with
good practice in which you ought to get discharge
medications.
Q. Okay. What do you base that upon that
you believe he didn't -- that, in your opinion, he
didn't get -- that he didn't 1~et those medications
when he was discharged from the jail?
A Well, I base that on the depositions;
one, I think, was a healthcare worker and the other
one was a custody officer in which the forms that were
supposed to be completed indicating that he got
discharge medications, as best I can tell, didn't
indicate that.
Q. Okay. You indicate that it's your
concern that that's not the policy -- it doesn't carry
out the policy of the jail. Do you have any further
concerns about him not receiving -- if he didn't
receive those medications?
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thoughts or concerns about that chart note?
A. I do. The chart note is incomplete. The
next sentence says, "The objective. assessment. and
plan sections of the record were left blank," which is
a significant deficiency.
Q. What's the concern -- what's your
concern, in your opinion?
A Well, you have no idea of what
Mr. Johnson's assessment was of what Mr. Munroe was
telling him. You have no idea based on -- and what
you're supposed to do when you do a clinical
evaluation, you certainly elicit information. That's
the subjective part.
The objective part is what you observe
and -- well, what you observe.
Then the assessment is how you put
together what you observed and what you've been told,
and then that's your -- based on the assessment, you
then formulate a plan of what you're going to do next.
He didn't do any of that except for eliciting
information from Mr. Munroe.
Q. Why is that a concern to you?
A. Well, it's a concern to me because the -for a number of reasons. First of all, the reason
14 (Pages 53 to 56)
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believe -- I think her name is Lisa Farmer, who's a
nurse, had done some kind of screening assessment and
was concerned about him based on, I think, his suicide
history. So he was being referred for a suicide
assessment, if I'm not mistaken. He was either being
referred for suicide assessment or he was being
referred because he had been identified as having a
mental health history.
So when you get that kind of referral,
you're supposed to do an assessment, and based on the
assessment, you're supposed to have a plan. He didn't
document -- if he did it, he didn't document what he
did, so you don't know what he was thinking or what he
did, and then three years later. you have no idea.
Q. Okay. Is it an important distinction
whether :\'Ir. Johnson was seeing him for a suicide
assessment or mental health assessment? You just
mentioned both of those things and I just wondered.
A. Right. In this case. no, because it
should have been one and the same. If he was doing a
mental health assessment, he would -- ifhe had done a
mental health -- if he was doing a mental health
assessment. he would have elicited the suicide history
and would have done an adequate .. _ should have done an
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Q. Thank you, by the way. I follow that.
If we can go back to the first of the two items you
spoke about, he didn't complete the form. ls that the
S-O-A-P or SOAP? Is that what you mean?

A. Yes, that's what I mean.
Q. Well, it's the paragraph -- I think it's
the fourth paragraph that starts -- it's on page 3.
"Mr. Munroe was brought to the St. Alphonsus Emergency
Services" -- that's how it starts -- about medical
clearance. Why is that -- did that paragraph -- if
you would just take a look at that paragraph, what's
important there? What information is important to you
there?
A. Well, there is a number of things that
are important. and it goes -- first of all, just to -it gives information about Mr. Munroe's presentation
prior to getting to the jail, in that they had
concerns both from a medical/psychiatric perspective
enough that they took him to the emergency services
before they brought him to jail. That's number one.
And number two, that they elicited a
psychiatric history while he was at the jail.
And then number three, it shows problems
in the healthcare system at the jail, because, as I
understand it from \1r. Jolmso!Ll..ikp.osition, he iliilil.'.L __ ~
60
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If he was being refenred just for the
suicide risk assessment, he would have elicited the
mental health history and he would have done a mental
health history, so the assessments should have been
the same.
Q. Okay. Thank you. The fourth -A. Just to save you some time, this is one
example where I would say that a policy and procedure
hasn't been followed, because there is a policy and
procedure on the healthcare record and, you know,
essentially you're supposed to complete the
appropriate forms. It wasn't completed.
Then the other place that you begin to
worry about policies and procedures, there is a policy
and procedure on quality improvement. Now, if this
was the only note that didn't have these
deficiencies -- that had these deficiencies, I
wouldn't make the comment I'm about to make, but this
wasn't the only note that had thes{: deficiencies. And
it makes you begin to think that if they didn't do
quality improvement, which includes quality
assurance -- and quality assurance is looking at the
presence or absence of things, and you would expect
that they would have looked at charting to see if the
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have access to the report from the emergency service.
And if they didn't have -- I'm not sure whether it was
a problem with policies and procedures not being in
existence or whether it was a problem with policie,
and procedures not being followed.
But there should have been several things
that should have occurred: One. upon booking, booking
officers should communicate with the officers bringing
him in, the street officers, about the person's
condition, who should have told him, you know, This
guy just came from the emergency room. So then most
places, when the police take them to an emergency room
for so-called medical clearance, when they get
cleared, they get records that they bring with them.
So they should have either had those
records, or if they hadn't had those records, the fact
that he had been to the emergency room should have
been communicated to the booking officer and the
booking form should have then been available as part
of the medical screen or mental health consultation by
Mr. Johnson to know that he had been there. And ifhe
knew he was there and he didn't have the information,
he should have called the emergency room and found out
what information there was to have, so that's a
15 (Pages 57 to 60)
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Q. Do you know if taking individuals for a
medical clearance before bringing them to a jail is a
common or uncommon occurrence?
A. Well, it depends on what you mean by
"common." I mean, in medicine, you know, ifit occurs
10 to 20 percent of the time -- rather than call it
common or uncommon, I would say -Q. Phrase it in a way you're comfortable.
A. Okay.
Q. I'm not trying to trick you.
A. I think that it's -- the majority of the
time it doesn't happen. People don't go to the
emergency rooms. But whether it's 10 percent or
20 percent. I would call that not uncommon.
Q. Okay. That's the legal side of your
forensics when you say "not uncommon." That's our
language. Thank you.
The next paragraph starts, "At
approximately 0800 hours during September 29,
Mr. Munroe was being processed in the booking area."
Let's go through that sentence-by-sentence, if you
would be so kind, and if you can point out what your
concerns are here.
A. Okay. Well, the first concern is that

information.
Q. Okay. Thank you for that. Now, can we
go back. You made a comment that Wroblewski made -you took two of the -- you talked about the
information and talked about "and/or," and if we can
just parse that for a second so we can talk about it.
You said first he elicited information that was
inconsistent. Did you say that?
A. I did say that. What [ was referring to
is he had overheard Mr. Munroe telling Mr. Johnson
that he wasn't suicidal. Then he elicits information
that he is suicidal, and there is a little discrepancy
in what the officer says, because if you look at
the -- if I recall, there is four questions, and
rather than recalling them, let me get them exactly .
So the four questions are: Have you ever
contemplated suicide? Yes. Have you ever attempted
suicide? Yes. Are you now contemplating suicide~
Yes. So that is -- and, Does the inmate's behavior
suggest a risk of suicide'/ Yes.
Now, he then -- what's a little
conflicting in the officer's testimony is he says -although he checks off "Are you now contemplating
suicide:" -- he checks off"Yes," he then says, Well,
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interviewed by Mr. Johnson. So number one,
Mr. Johnson apparently didn't have his undivided
attention.
Number two, it obviously -- it wasn't
private.
And number three, it couldn't have been a
setting that's conducive to obtaining personal
information if it's being done in the booking area
while he is being booked.
And number -- whatever number I'm on now,
it was four minutes, so that'~. the -- that covers the
first two sentences.
And then the next sentence is Deputy
Wroblewski, who heard most of this, then obtains
information that is either directly contrary to
information he just heard and/or additional
information that's pretty concerning, because it shows
potential significant mental health symptoms. So the
good news is he elicited that information. The other
good news is he puts it on the -- he records that
information.
And the bad news is he doesn't tell -doesn't contact healthcare about it. And the other
bad news is healthcare doesn't even think of looking
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now. And the reason that's a bit conflicting is you
would think he would have then -- if he is going to be
that concrete about it, you would think he would have
put no.
But regardless, assume that that's
accurate, that he was but he is not now, that's still
different enough, particularly in the context of these
other three positives that by policy and procedure and
just common sense, he should have notified Mr. Johnson
saying, Look_ I know what he told you, but here
what he is telling me.
Q, Okay. The second -A. So that was with the suicide business.
The "and" was there were some other questions that had
to do with hallucinations, and they are as follows -these are the yes answers. Seeing visions, hearing
voices, and I'll just throw in one other for you
that's a little different than what Mr. Johnson said
was, Odor of alcohol? Yes. That's also important.

1,

Q. Okay. I don't mean to cut you off.
A. You didn't cut me off.

Q. Thank you. The seeing visions, hearing
voices portion, why is that important?
A. Because they're potential symptoms of a

,2

16 (Pages 61 to 64)
depo@huntergeist.com

HUNTER+ GEIST, INC.

303.832.5966 / 800.525.8490

003730

Hoagland v. Ada County

JEFFREY L. METZNER, M.D.

12/28/2010

67

65
1
2
3

4
':,

6
7

8
9

10
11
12

13
14
15
16
17
18

19
20
21

n
3

24

health consultation.
Q. What are the concerns if not seen by
someone from mental health?
A. Well, what the concerns are that someone
could be psychotic. and when you're psychotic, you can
do very strange things that may be harmful to yourself
or others, and without making a referral, you miss a
chance of prevention.
Q. Did you see any other explanations for
those responses by Mr. Munroe in the information you
reyiewed'!
A. Well, you do a differential diagnosis. I
mean, one could be psychotic, and even if it's
psychotic, then it could be drug-induced psychosis, it
could be alcohol-induced psychosis. Another could be
that he is faking and he, for whate\er reasons, is not
telling the truth.
Q. Okay. Did you see any basis for any of
those in any of the information you reviewed?
A. Based on the information I reviewed, I
don't think I can just say, Here is the differential
diagnosis. There wasn't information to say which it
was. There was enough information to say that this
was concern enough that it should have been explored,
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night. I'm not intoxicated now; therefore, I felt
comfortable that he wasn't suicidal.
And if I recall in his deposition, he
also said that he did not smell of alcohol. Well,
here the officer says he did smell of alcohol, and so
you now begin to think, Well, maybe he was still
intoxicated, and that the comforting factor for
Mr. Johnson shouldn't have been so comforting,
particularly since that's also supported by when you
listen to the telephone conversations. l believe he
tells his girlfriend that he still has a buzz, so
that's why I think it's important.
Q. Maybe I'm not following, but you said
maybe he is still under the influence.
A. That's right there.
Q. Would you elaborate on that.
A. The reason that's important is the
comforting factor for Mr. Johnson was -- whenever
someone is suicidal, whether they say they're suicidal
or they have actually done something, then you do a
risk assessment. And to say that wc don't have -- he
was on suicide watch appropriately by the officers.
And if you're going to stop the suicide watch, the
question you always have to ask is, What's different

1-"'->"----"W..U--L'm oat suggesting at all thaLLwu..ua...
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officer to be able to do that.
Q. When you say "difforential diagnosis,"
what do you mean by that?
A. I mean these are the possible causes of a
particular symptom. So if you have a fever and a
cough and chest pain and you go to your doctor, he'! I
do a differential diagnosis. He may say. Well, you
may have pneumonia, you may have cancer, you may have
X. Y and Z. There is a whole bunch of things that
present with the exact same symptom, and now we have
to narrow down the differentiall diagnosis to figure
out what is the actual diagnosis.
Q. Okay. Thank you. You mentioned odor of
alcohol and you added that to your list and you said
that was important, I think. Did I hear you
correctly?
A. I did.
Q. How come?
A. Well, it's important for a number of
reasons: One, in Mr. Johnson's deposition, one of his
main, as I understand it, rationales for his
abbreviated risk assessment wais, Look, he was
rational, he was calm, and he had a reasonable
explanation for why he was suicidal last night and not
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So, you know. someone who tried to
kill -- had a serious overdose 12 hours ago and then
the next day they want to leave the hospital becausic>
everything is fine, well, you want to know. Why did
you try to kill yourself and what's different now so
you're not going to try to kill yourself again?
So what Mr. Johnson said was different is
he was suicidal because he was impaired from
intoxication. He is no longer intoxicated. so he is
not impaired, and now he is saying he is not suicidal.
So his sole -- his formulation was he had impaired
judgment due to intoxication. and that's why he was
suicidal, not because of some other precipi tat mg
factor.
W el I, let's assume that that was true.
Well, ifhe is still under the influence, nothing has
changed, and so what made him suicidal before hasn't
changed because he is still under the influence.
That's why it's important
Q. Okay. And it's just a term -- go ahead.
A. No. That's fine.
Q. It's a term I just haven't heard before.
You talked about a comforting factor for Mr. Johnson.
Is that what you're saying?
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A. Well, Mr. Johnson's explanation,
rationalization or reasoning of why he was comfortable
3
in saying, I don't have to do anything further; it's
4
okay to release him to general population was -- his
5
"what's different now" was he is no longer
o
intoxicated. and that provided enough cornfr1rt. And
7
it's just not Mr. Johnson. Whenever you do a suicide
H
risk assessment and you are going to do something that
is less restrictive, you have to feel comfortable in
1J
doing that and you have to have some reasoning.
11
That's what I think was comforting him. He thought
1=
what was different was he was no longer intoxicated.
1?
Q. Okay. Thank you. The last paragraph on
1~
page 3 talks about Exhibit '.?2, your review of that
1 :i
exhibit, and you refer to that as an "after the fact"
1o
summary. Did you find th21t to be important?
17
A. Yes.
18
Q. Why is that?
1°
A. Letmepullitup.
:::,;
Q. It's on the bottom of page 3.
=1
A. I know. I'm looking. I want to find
what -23
Q. Oh, the actual document?
, 4
A Yeah
0

appeared to be fully capable," ct cetera, well, this
is now important because of the -- it's important for
two reasons: One, it's important for what we talked
about with Officer Wroblewski and it's also important
for what we haven't talked about yet, which is the
phone call from Mrs. Hoagland. So that's why this is
important.
And I guess the last thing is, not
surprisingly, he notes that he didn't take a full
history for assessment purposes. I didn't need this
to know that from his four-minute interview.
Q. I missed your last sentence. You said -A. I didn't need to know that. I mean, I
didn't need to figure that out from this, because you
could figure it out easily from his four-minute
interview, that he didn't do a full history for
assessment purposes.
Q. Okay. Mr. Johnson's comment about the
threats having been made when \tr. Munroe was under the
influence, is that logical? Have you heard of that
before?
A. Well, that's -- people's judgment gets
impaired when they are intoxicated. However, if you
show me l 00 intoxicated people, you're not going to

have I00 pcopk ~aying that thcy arc g_ving to try
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Q. Please do.
MR. DICKINSON: While Dr. Metzner is
looking, I'll just let everybody know that I thought
we would take a lunch at 11 30. That would give us a
chance to beat the rush if that works for everybody.
Are you awake, Darwin?
MR. OVERSON: I am. That's fine with me.
MR. DICKINSON: Okay.
A. Okay. So this is where he clearly
explains the intoxication theory, is number one .
And-Q. (BY MR. DICKINSON) I'm sorry to
interrupt, but when you say "he," do you mean
Mr. Munroe?
A. No, no, Mr. Johnson. He says the
following: "He included a very common rationale for
his suicidal statements the night before; that he was
intoxicated/high. By observation and verbal
interaction, he was alert, calm, cooperative, able to
follow directions and respond appropriately to
questions." So he is saying -- that's where he spells
out what's different now.
And then the next paragraph he says,
"Given that he reported that he was thinking better at
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kill themselves. So intoxication alone doesn't
predispose you to kill yourself. So there is some -it may be that, you know, you have an underlying
depression or some dynamic about chronic suicidal
ideation that you don't act on when you're sober. And
when you're intoxicated and you have less judgment,
you're more apt to act on it.
So even if that was true, I would still
want to know. Well, why was it that, you know, when
you're intoxicated that you wanted to kill yourself.'
There is something else going on than just the
alcohol. So that by itself wouldn't have -- it's
better ifhe wasn't intoxicated, but that doesn't
relieve -- that doesn't end the suicide risk
assessment. I would still want to know, you know, Why
were you trying to kill yourself? What was going on
in your mind? You might hear something like he later
tells his girlfriend, you know, I'm going to prison
and maybe I'm going to kill myself.
Q. The second part of that paragraph
continues over onto page 4 where you indicate
Mr. Johnson indicated he reviewed Mr. Munroe's past
medical records and it continues. Anything there
that's important to you?
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here -- I'm kind of letting these types of questions
go, but let's just put on the record here that we have
got a vagueness objection.
MR. DICKINSON: Okay thank you, Darwin.
A. It was never -- there is two ways of
looking at this, because it was never absolutely clear
to me whether Mr. Johnson had reviewed those -- to
what extent he had reviewed past records as part of
this assessment. And the reason it wasn't clear to me
is I'm not sure how clear it was in Mr. Johnson's
memory, because my memory of his deposition, he talked
about his usual practice in contrast to what he
actually did.
So there is two ways of looking at this.
let's assume concretely that he, in fact, did look at
the records as part of this assessment. which means
prior to seeing -- prior to the four-minute interview.
If that was the case, then he was aware of his past
history and past significant risk factors, and that
just even makes it a little more -- well, that's bad
if he was aware of it and still did the four-minute
interview.
And then it's also bad ifhe didn't do
that, because then he lost a chance to become aware of
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know, what he looked like eight hours earlier as
opposed to one thinking that he is going to -- that
Munroe is going to request seeing him when he just
said. I don't want to see you, and/or think that staff
is going to put in a referral when they just put in a
referral and you are telling them there is nothing
wrong. So the plan was bad.
Q. Okay. At the risk of getting your

lecture, I've heard before -- and no studies -- I got
no background. I've heard about verbal contracts for
safety. I've heard of these things before. How come
I've heard of it? Has it been out there? Is it old
school?
A. People used to, and some people still do,
not just -- I have no problem asking someone, Are you
going -- do you think you can be safe'7 But to -- and
there are occasions -- you know, if I've been treating
someone for a long time and I have a relationship with
them, [ might actually have enough of an alliance with
them that I may say to them, Now, look, ifl don't
hospitalize you or if I don't do this, do I have your
word that you'll call me and not -- rather than hurt
yourself: you'll call me and we'll do something?
Under those circumstances it's acceptable.

t acceptable when you've j11st iue.L _______ _

i---,~~~.und....then_maybe have thought.Jo himself, I've got
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74
to do more than a four-minute interview. So either
way. it's bad news from a practice perspective.
Q. (BY MR. DICKINSON) Okay. The next
paragraph on page 4 starts, "Mr. \tunroe reportedly
told Mr. Johnson." It actually gots into, I think
what we spoke about just moments ago, but if you would

5
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review that paragraph and tell us whether there is

"/

8
9

anything you want to add. We may have covered it all,
but I don't want to cut you short.
A. Yes. The only thing I would add-- well,
two things I would add. One, contracts verbally for
safety. I'll spare you my lecture on why signing
safety contracts are worthless a:; is -- contracting
verbally for safety is also worthless. The only
useful thing in getting a verbal ,;ontract for safety
is if someone says, No, I won't do it. If they tell
you they won't do it, then you know that they're
suicidal. If they tell you they're going to do it
doesn't tell you anything about whether they're
suicidal. So that should give -- that's a -- should
be no help at all that he contracited for safety.
And then follow-up as indicated by staff
or inmate request is also -- at the very least, he
should have said, I'll come back in an hour since he
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someone or you're just interviewing someone who you
knew before who you don't have any therapeutic
relationship with who says, I don't want to talk with
you, then to say, Well, will you contract with me that
you won't hurt herself? That's worthless.
The lecture part was there are some
people who still literally have a written document
which says, r, Joe Smith, promise not to hurt myself.
And people do that because, one -- they do it for two
reasons: One, in the false assumption that if someone
signs it. they actually won't hurt themselves.
And then the second reason they do it is.
Well, even if they hurt themself, now I won't be
liable because they promised they wouldn't do it. In
both instances, it's a worthless document.
Q. Okay.
A. It's a helpful document if they say they
won't sign it.
Q. Okay. It is 11:27 a.m. I indicated that
we would break a little early for lunch to give people
a chance to get somewhere and avoid the rush. Could
we be back by 1:15? Is that fair?
A. That's a long time.
Q. Okay. Let's come back by 12:30-ish.

25

19 (Pages 73 to 76)
depo@huntergeist.com

HUNTER+ GEIST, INC.

303.832.5966 / 800.525.8490

003733

·Hoagland v. Ada County

JEFFREY L. METZNER, M.D.

12/28/2010
79

77

Q. Is that better?

1
assessment was inadequate, and then there were several
opportunities, which we haven't discussed them all,
A. Yeah.
3
3
MR. DICKINSON: Darwin, is that cool?
but this is one of which he could have and should have
4
½
gone back and done a proper risk assessment. This is
MR. OVERSON: Yes.
one example of that in which he now gets additional
MR. DICKINSON: Thank you, everybody. We
6
6
information several hours after he completed his
are off the record.
7
four-minute assessment.
(Recess taken, 11 :28 a.m. to 12:33 p.m.)
8
MR. DICKINSON: We're back on the record
And he basically says. I've already done
9
9
my assessment. This is nothing new. I don't need to
in the deposition of Dr. Metzner. Jim Dickinson and
10
10
Sherry Morgan are here for the Ada County Prosecuting
do anything further. I think that was clearly
11
11
erroneous and I would also say below the standard of
Attorney's Office as is Dr. Metzner. Madam Court
12
12
Reporter is here and Darwin Overson is joining us from
care.
. _)'
lJ
Boise, Idaho, by telephone.
Q. Okay. Have you seen Mr. Johnson's
4
Q. (BY MR. DICKI'.'/SON) Dr. Metzner, I think 1.;
explanation for that in his deposition?
when we left off, you were talking about verbal
A. I thought his -- yes, I have seen his
16
16
contracts for safety, and that was in relation to your
explanation in his deposition.
17
17
comments on page 4 -- a little above the middle of
Q. And in light of that, does that change
:_ 8
18
page 4 of your report. Do you recall if there is
anything?
Cl
lq
anything else you wanted to add to that?
A. No. I was not -- I don't think it was a
A. I think we were done.
reasonable explanation.
21
Q. Okay.
Q. Okay. Thank you. I think you had
22
MR. OVERSON: I'm sorry. I could not
also -- correct me if I'm wrong -- had already spoken
23
to the objective, assessment :and plan spaces of the
hear the last portion of the Doctor's testimony.
note being left blank.
THE DEPONENT: I said I didn't think it
,........~_ _ A__\\(e.11 actually_noL.L.ba!Lt.alk.ed.ahD~----2.5__-was._a_reas.un,1hle exp);m.ation..__
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that in relation to the September I evaluation, and
here it's the same issue, which then gets to the -goes back to my previous comment about why I suspect
the QI policy and procedure had not been implemented
and would be concerned for similar reasons around this
encounter than -- this encouni:er as compared to the
September I encounter.
Q. Okay. You say you suspect that the QI
policy had not been implemented. Do you have an
opinion at this point? You i,ay you suspect, and that
doesn't sound like you're sure.
A. I don't have an opinion. I mean, what
I -- I don't have enough infonnation to know. I mean,
what I would need to know is -- I would want to review
QI minutes, I would want to review QI studies, and
that would go a long way to providing enough
information to answer that question.
Q. Okay. Thank you. The next paragraph
near the bottom of page 4 talks about the completion
of a brief assessment, and it talks about a telephone
call from Mr. Munroe's mother. You alluded to that
earlier, but I don't think we spoke about it. Can you
talk about the importance of that to your opinion?
A. Yes. And I guess, just as you've heard
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MR. OVERSON: Okay.
Q. (BY ;\,JR. DICKINSON) The last paragraph on

that page starts "Review of the jail medical record,"
and you set out the chart note that was entered about
the telephone call from Mr. ;'\,lunroe's mother. What
importance did that have to your opinion?
A. Well, that shows that there was new
information for him to consider, which he chose not ro
do further with that.
Q. What new information are you referring
to?
A. The new information is that his mother
had -- this is mistaken information that the -- the
information was that his mother had received a call
from him saying that he was suicidal. It actually was
his girlfriend had received a call from him saying
that he was suicidal, who then conveyed that to his
mother, but he didn't know that. So the new
information was that a relative was concerned about
him being suicidal currently.
Q. And does that refer back to the paragraph
we just spoke about?
A. Yes. And as it turns out, it, in fact,
was new information, because the phone call to the
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1

mentioned earlier there were several occasions in
which Mr. Johnson should have been prompted to go back
and do an adequate suicide risk assessment. We've
3
phone call from the girlfriend? Where does that
4
talked about two of them.
4
information come from?
5
One was if Officer Wroblewski had called
A. That came from listening to the tapes.
6
with the new information. The second one was after
6
Q. Okay. And back on page 4, the last
Mr. Johnson was informed about the phone call from
paragraph, the attempts -- the serious suicide
7
s attempts were attempting to jump off bridge, overdose S Ms. Hoagland -- and this one is actually a second one
9
in which -- this is after his four-minute asses!>ment.
and cut self. Did you look into any of those
9
lC
incidents, or do you have any information about any of 1 C and it's probably within 30 minutes to an hour, if I
recall, in which Officer Donelson is -- this is when
those?
11
12
A. No.
12
he learns about Mr. Munroe saying that he wanted PC
.3
Q. Okay.
because lots of people wanted to kill him .
14
He then -- Officer Donelson -- I'm
1 c;
MR. OVERSON: Jim, what was your
l :i
blocking the name of the correctional officer. He
1S
question?
16
then talked to another correctional officer. who then
16
MR. DICKINSON: My question was regarding
--_ 7
looked -- is the one who looked him up in the jail
17
the jump off the bridge, the overdose and the cut
18
computer system and found that he had a history of
18
self, which are in that chart note. I wondered if the
~I
suicide, who then called Mr. Johnson and gave him some
Doctor had any further information on any of those.
)C
MR. OVERSON: Okay.
new information that this guy is thinking people arc
21
out to kill him.
Q. (BY MR. DICKll\SON) And I think his
And Mr. Johnson does two interesting
22
answer was no; is that correi:t?
23
23
things. First, he says, Well, you know, I saw him.
A. Correct.
He's okay, but he's agitated. That's new, because
24
Q. The next -- we're om page 5 now. The
~Z~'-'-~M~r-I~a.lmso.n doesn't say thaLb.e \,as agitatcil_Hc_~ ;i.s____ _
~'--_,,...LllruLpa.ragcaph..i~ a ooe-sentenIT paragrap.lL_ll
1

)

four-minute assessment.
Q. Okay. How did you learn that it was a
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talks about chart notes, a history of suicide attempt
in the middle of August 2008. What do you refer to
there?
A. I believe that's Mr. Johnson's note. Let
me find that. This is referring to Mr. Johnson's
September l, 2008, note. It says under Subjective,
"Per JICS was in Interrnountain two weeks for attempted
suicide," so that's the middle of August.
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Q. Did you review the Intermountain notes?
A. Just the discharge summary.

Q. Okay. Was that consistent with your
understanding of the Intermountain visit? Was this
chart note consistent?
A. Let me look. The Interrnountain discharge
summary talks about past suicide attempts, but doesn't
indicate that the current admission was due to a
suicide attempt. Just give me one second here. The
discharge was silent, as far as I can see, about
suicide ideation.

Q. The paragraph in the middle of page 5 is
a compilation of different entries mainly from, I
think, jail documents. If you want to take a minute
and just take a look at those, what was important in
that paragraph?

25
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agitated the evening before, but one of the reasons he
felt better about what had changed, he specifically
said he was calm.
But the more important point is now he
gets some information that he thinks people are out to
kill him. Maybe that's true. Maybe that's not.
Maybe that's another sign of mental illness. Maybe
you ought to go talk to him before you say he's okay
to be cleared. And he -- again, he did his
assessment; said, you know, He's clear. So that's the
importance of these three paragraphs.

Q. Okay. Do you have any opinion as to
whether or not Mr. Munroe should have been placed in
protective custody?
A. Do I have an opinion? My opinion is that
in order to -- he should have been -- he should have
had an adequate mental health assessment, which then
would have contributed to determine whether he should
have been in protective custody or whether he should
have been in the healthcare unit under a suicide watch
or something else.
You know, it's very easy retrospectively
to say, Of course he should have been placed in
protective custody, because he killed himself. All I
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can say is Mr. Johnson didn't have enough information
to clear him.
Q. Okay. As far as an opinion -- your
opinions in this particular ca!:e, it sounds so far
like you have opinions on Mr . Johnson and what he did
and for Deputy Wroblewski, is that accurate, on their
actions?
A. That's accurate.
Q. But as to the other officers, Donelson,
whom you alluded to earlier, and I think one of the
officers that -- one of the detention deputies might
have been Drinkall.
A. Who called Mr. Johnson, that's correct.
Q. Do you have any opinions on their -- on
how they did their jobs that day?
A. I think they appropriately called mental
health, and I don't think they -- and then mental
health gave them the answer. I don't think they were
in a position to say "I disagree," so I don't have
problems with what they did.
Q. Okay. The last -- next-to-the-last
paragraph on page 5 of 9, youi state that at 2035 hours
on September 29, Mr. Munroe was found nonresponsive.
That may just be factual here. Does that reflect
· bing.from )'our opinion?
86
No.
Q. Past Medical History, the last paragraph
on that page, on page 5 of your report, you speak
about Mr. Munroe being hospitalized at lntermountain
Hospital. We touched on that a couple of times. If
you could take a look at that and see if there is
anything you want to add to anything you testified to
on that.
A. There is not.
Q. Okay. I had one question about -- on the
third line "most recent episode depressed," what does
that mean? ['m sorry. "Schizoaffective disorder,
most recent episode depressed," ran you explain what
that means?
A. Yeah. With schizoaffective disorder,
there are different kinds of typ,es. There is
depressed type, there is manic type, there is mixed
type. And at the time he presented in August, he had
presented with a schizoaffective disorder, which the
most recent type was depressed, so he had been
depressed.
Q. Okay. And a history ofsubstance abuse
it looks like as well; is that ac:curate?
A. Yes.
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6, you talk again about the perphenazine and Celexa.
correct?
A. Yes.
Q. We touched on this earlier, and I just
want to clarify. You indicated you didn't think that
either the Celexa or perphenazine was causative of
Mr. Munroe's suicide; is that correct?
A. What I said is -MR. OVERSON: I need to interject an
objection here. One. that misstates his prior
testimony and, two, it calls for a legal conclusion.
But you're free to go ahead and answer
the question as you understand it, Dr. Metzner.
A. What I said was it is problematic and not
good practice that he didn't receive -- that he
apparently did not receive medication~ upon discharge
from the incarceration immediately preceding the one
in question. I did not think that -- assuming he
didn't receive medications -- that by itself was the
causative factor for his suicide. You could perhaps
argue it was a contributing factor, but it certainly
was not the cause of it nor the main factor.
Q. (BY MR. DICKINSON) Okay. And I think
you testified about this earlier, but what was the
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A. The main factor. in my opinion. is the
inadequate assessment which then contributed to
inadequate treatment.
Q. Okay. And you said that the
medications -- or the discontinuance of the
medications, you didn't think, in and of itself, was
the causative factor or -- I don't want to misstate.
Can you explain further what you mean there?
A. Yes. The problem with him not getting
the medication is he was then at risk of getting
worse. And let's assume "getting worse" included
getting suicidal. Even if that was the case. ifhe
had an adequate assessment and management that should
have interrupted any -- and should have minimized any
serious suicide threat, and that's why I say that it
wasn't the causative factor. It might have be<:n a
contributing factor.
Q. Why is that?
A. Well, it's possible -- and there are a
number of possibilities. It's possible the reason he
was suicidal is because he was off medications. I
happen not to think that that's the most likely
reason.
I think the most likely reason -- and,
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1 out certain policies you said you had concerns about.
never asked of him. But it seems to me from the
infomiation l had that the most likely reason is he
Am I accurately -had been arrested for something that he thought he was
A. Yes, because one of the issues, as I
4
now going to go to prison for, and I think that was a
4
understand in this case, is whether there is systems
5
stressful precipitant for him.
5
problems and not just a simple act of negligence. And
6
Q. Realizing that it's difficult if not
6 so one of the things I highlighted is potential
impossible to know exactly, but is that based upon
systemic issues based on my review.
8
your experience, this arrest and the charge; that you
Q. Could you go through these and talk about
9
think that was -- it sounds like you think that that
:-J
why you listed them and what your concerns were'? Is
:. 0
was the most likely cause in his mind or -1J
that fair?
A. That's based mainly on listening to his
11
A. Yes. So the first one has to do -- this
11
1?
telephone conversation with his girlfriend.
12
comes under suicide prevention, and it has to do with
1 "3
Q. Okay. You think that was the number one
13
the initial screening done by the booking deputy. and
l ·1
or the greatest stressor; is that fair'? I'm not
11
I listed this particular policy because this is an
15
trying to put words in your mouth. I'm just trying to 15
example of the policy not being appropriately
16
understand.
16
implemented. The appropriate questions were asked.
A. Again, I'll tell you, I don't have enough
17
And if you look at the bottom of the page where it
17
-8
infom1ation, because here are the other possibilities
18
says, "If an inmate answers 'yes' to any of the
1 i)
that you would want to know. Was it stressful because
l )
suicide questions or if a deputy learns or suspect>
20
he was going to prison'/ Was it stressful -- or was it
2J
that an inmate is at risk for suicide, the deputy
21
shall," and it lists a number of things, which
21
stressful that he was now ess,~ntially breaking up with
22
22
his girlfriend because he was going to prison') I
includes immediately notifying healthcare staff. And
23
he not only answered yes to one of them, he answered
23
mean, if they had said, Look, yeah, you're going to
2-1
prison, but we'll maintain the relationship, would
21
yes to all four of them, and healthcare staff weren't
-, ~ __1ha1J1a.,Le_c_hange.d2_Arui_Ldon'.t...k.llilW..1hUU1s.weL'i..1~-+--')~c-~-utific
______ _
1
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those questions, so I don't know what was most
stressful for him.
Q. Okay. Any other factors that you've seen
in his life or what you know about the case you think
might have been -MR. OVERSON: Ol:~ection. Vague.
Q. (BY MR. DICKI~SON) -- at play?
MR. OVERSON: And compound.
A. Just a whole bunch of hypothesis. That's
why you do assessments and that's why you would want
to talk with him about, you know, why were you
suicidal last night? You just got out of jail.
You're back in jail. What do you think is going to
happen to you? Do you think you're going to go to
prison? What's that mean? So there are all sorts of
things. This man had a history of abuse, and was he
concerned that he was going to get abused again when
he went to prison? You just don't know these things.
Q. (BY MR. DICKINSON) The next -- we're on
page 6 again, "Policies and Procedures" on your
report. You talk about reviewing the policy manual,
and you set out certain policies for the next two
pages, roughly. Could you go through the policies? I
think you said -- early, early on we talked, and you
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Now, I think it has to do with the
inexperience of that particular officer, who was
relatively new to the system. And I think I would
assume -- well, the assumption is that he didn't
notify him because he thinks Mr. Johnson just saw him.
So why do I need to notify him'? But that's not. in
fact, what the policy says. So that's that policy.
The next policy we have talked about,
which is the QI, and I've given you examples where I
think it's -- that I'll be surprised if they have a
very robust -- or if they have a QI program that'~
specific to mental health.
The next one is special needs inmates,
and I've also talked about that with the
communications particularly. Now, I may be -- well, I
think I remember in SheriffRaney's deposition that he
wasn't initially familiar with special needs inmates,
so if the sheriff wasn't familiar, it may not be real
surprising that staff might not be familiar either,
since it requires communication between the two
staffs.
Privacy of care, we've talked about.
Credentialing, this is an interesting
one, because there is -- the whole purpose of
23 (Pages 89 to 92)
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being hired in healthcare are credentialed to do what
1
A. Yes.
they're supposed to be doing. And the job description
;
Q. Would you agree that he seemed to have a
for the social work position requires Iicensure as a
3 good background, a lengthy background, in social work'!
3
4
4
MR. OVERSON: Objection. Vague.
social worker in the state ofldaho, and he wasn't
licensed, and no one -- no one not only was aware of
5
:i
A. Yes. He seemed to have an appropriate
6
6
social work background.
it, but it didn't seem like there was a -- that the
7
Q. (BY MR. DICKINSO'.',') And if I remember
credentialing process had been implemented or they
8
would have known that. So that's problematic.
correctly, he had a background in working in a jail
Staffing levels, this one should be an
setting before he came to Ada County. Do you recall
9
easy one to determine. The staffing policy and
1O
that?
procedure requires an annual -- essentially requires
11
A. I don't recall that. That may be
12
an annual review relevant to the adequacy of
12
accurate, but I don't recall that.
healthcare staffing, and I'm willing to bet that they
13
1 '3
Q. That's fine. So can you explain your
14
won't be able to produce annual staffing reviews. And
U
concern about credentialing -- well, I'm sorry. Let
the reason I say that -- part of that is based on
lS
1 :i
me rephrase that. And the reason I ask those two
16
16
questions is because I'm interested in if your concern
looking at the psychiatrist's contract, because it's
17
hard to imagine that if they did an annual or a
17
about credentialing is policy or if it's Mr. Johnson's
18
18
failure to be licensed, period, or just licensed in
staffing review, they would eome up with six hours of
1_ 9
psychiatric time as being adequate.
l j
Idaho?
Mental health screen and evaluation, this
,J
A. It's all of them. forexamrle, I would
21
never go to a state that I'm not licensed in and write
requires a 14-day health assessment. And if I'm not
22
22
a prescription. I could be criminally charged for
mistaken, I think -- I don't think there was a
23
that. I would ·· despite being eminently qualified to
14-day -- well, I know there wasn't an adequate mental 2 3
4
health evaluation on either one of his incarcerations,
24
do that. And so, one, it says something that's
~,-i~~ao~i~l u1:.m'.Uh.i.nk there was a_.l.4::.d~ealth...a.s.sessment_i-a2~'~'·.-~c_o-oc;~e~rni.n,g abo.ut Mr Johnson.Jha.Lb.e.i:wri.l.liDg...:.:_l1c.___ _
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on the incarceration prior to this one. That I may be
wrong about.
Discharge planning, we're already talked
about.
Special needs treatment plans. The
policy and procedure for special needs treatment plans
is that if you're a special needs inmate, which he
was, you're supposed to have a. treatment plan, which
they did not.
Suicide prevention provides guidelines
relevant to suicide risk assessment and prevention.
and that wasn't followed.
And then we have already talked about the
health record format and contents, and that wasn't
followed either.
Q. Okay. Thank you. Ifwe can go back-we're on page 7 of 9. And thank you for going through
those. Credentialing, I think in Mr. Johnson's
deposition, he indicated that he was licensed in the
state of California as a licensed clinical social
worker. Does that comport with your memory?
A. Yes, that's accurate.
Q. And I think Mr. Johnson went through his
background and the type of training and experience he
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knows what licensure is. That's the reason he was
licensed. And he also knew that -- so the fact that
he was willing to practice social work in Idaho
without getting licensed is very concerning. That's
number one.
Number two, the assumption underlying
your question, basically, is, you know, it's no big
deal not to be licensed in Idaho if you're licensed in
California, because everything is fine. Well, if that
was the case, then there would be a national licensure
and you wouldn't have to get licensed in every state.
The reason you've got to get licensed in
most states if they're not reciprocity is what's
happened in some states is you get a doctor who loses
their license in one state and then gets licensed in
another state without revealing information. So
licensure is more than just having the proper academic
credentials. There is also character criteria that
have to be met, not to mention passing tests in many
states, which it sounds like from his deposition that
in Idaho you had to take a test as well. So I don't
buy that, you know, it was sort of no big deal. I
think it's a huge deal when you're supposed to be
licensed and you're practicing without a license.

?
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1
Q. Okay. Thank you. You've already segued
you talked about discharge planning.
into
NCCHC
Accreditation, which is on the top of page
'
A. Let me just -3
8.
You
just
made
comments about the NCCHC, and I
3
Q. I'm sorry. Go ahead.
don't
know
if
you
wanted to speak further about that
4
A. That was just answering from the
5
in this instance, or if you had covered it just now.
5
framework of the individual practitioner. Then from
o
A. lt's alarming -- when you're getting
6
the framework of the systems. that's very concerning
accredited by any accreditation agency, which includes
7
that -- the good news is that they have an appropriate
s
NCCHC, people start working on accreditation a good
3
policy which says people we're going to hire need to
9
six months -- six months to a year before this survey,
9
be credentialed and the credentialing yardstick we're
10
because it's a big deal. For the surveyors to come
1J
going to use is licensure. That's all appropriate.
11
and on day one say, you know, You're not ready; you're
1:.
And the bad news is that they -- it's on
:. 2
unprepared, that's really bad news and they lost their
:.2 paper only, and they obviously don't have a system to
13
accreditation. Again, it says to me that they
·_ 3
check credentials or even ask about credentials. and
·_ ,J
so that's another systems problem, which. again, when
~ 1
probably didn't even have their policies -- well, they
15
weren't prepared, which goes along with what l 've been
b
you begin to look at the totality of these things. you
16
saying about implementation.
16
begin to wonder whether -- and this will get into the
l7
Q. Do you have any further information as to
17
NCCHC -- whether the reason they have these policies
1g
why that was?
13
is to be accredited only.
· q
And the reason I say that -- I'm a big
l '>
A. No. I don't.
,)
supporter of'.'JCCHC. but I've been to NCCHC-accredited
Q. Now, I don't know if you testified
2:.
facilities that provided unconstitutional care.
21
earlier that you - I mean, you're familiar with I\CCHC
22
because the surveyors did a paper survey. They looked
22
and you've talked about the I\CCHC. Are you one of the
23
at whether all the policies and procedures were
23
surveyors for ""CCHC? Have you ever done that before'?
written. They didn't look at whether the policies and
2 ,1
A. I have surveyed for them. It's been many
2 ,J
""· __ p.rru::ed.t.w:..s...:wcs.c..imµLkll.u.J.J~'----------------1-cL"'-. '-"- -~-+'-'=..,_,__._.,.e...l_'yulllJl.e.}'..ed...fuLthrol_hutl.hfil'.e..._Llli1i. _
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And this looks like they -- the fact
that -- minimally to get accredited, you've got to
have policies and procedures in place. And they
clearly had been accredited before, which says to me
that they had the policies and procedures in place.
But my review, certainly focusing on this particular
case. raises significant questions about whether they
had implemented their policies and procedures.
Q. Okay. Thank you for adding that in. I
didn't mean to cut you off wben I moved to the next
one.
A. Youdidn't.
Q. In paragraph 7, you said we already
talked about discharge planning. And what I recall is
we talked about Celexa and perphenazine. I don't know
if there was more that you wanted to talk about or if
I didn't recall that we talked about more.
A. No, no. The discharge -- what I was
referring to in the discharge policy, it specifically
ta! ked about unless there was a reason not to do it,
people should get a ten-day supply of medications that
they were on.
Q. And is that the total of your concerns
about discharge planning in this particular instance?
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actually one of their earlier surveyors, but I haven't
done a lot of surveys with them.
Q. Okay. This gives you a chance to expand
a little about that. Why is the c',CCHC a good thing?
A. lt's a good thing for a number of
reasons. The NCCHC has helped to professionalize
healthcare within corrections, and also to -- what
it's done is it's given -- it's provided a very good
structure for a healthcare system by their standards
and guidelines. It gives what the infrastructure
ought to look like, and so that's very helpful. And
the fact that it's a national organization and it's
been recognized as giving standards, it's helped
healthcare professionals advocate for getting more
resources. So that's -- those are the reasons it's
good. It's also the -- it's the premier correctional
healthcare organization from an educational
perspective, so it's good for networking and for

11
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furthering the field.
Q. Do you have any - do you know how many
jails -- what percentage of jails in the United States

22
23
24

are NCCHC accredited?
A. No, I don't know what percentage.
Q. Okay. How about prisons? Do you know
?
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1
A. No.
Q. I mean, is there a place -- is there a
2
Q. And also -- I think in their website they
website that J can find that? ls it NCCHC? Js it
3
3
talk about they also accredit juvenile justice
APA, American Psychiatric Association?
4
4
A. No, I don't think there is any one
facilities. Does that sound accurate?
J
s document you can go to that -- you know, NCCHC will
A. Yes.
6
6
Q. Do you know the percentage of juvenile
give you what they consider their standards. You
7
know, I don't think -- I think there is plenty of
justice facilities that are accredited by NCCIIC?
8
8
A. No.
court cases which will say what NCCHC says is
9
9
Q. Do you know in the surrounding area here
certainly not constitutional standard. And it may
around your home in Denver how many county jails are 10
factor into what eventually the finder of fact
11
accredited?
determines to be the standard of care, but I don't
12
A. No. I know that -- you know, I did a
think there is any publication that by itself defines
13
survey on Arapahoe County. l know at one point they
standard of care.
14
were accredited. I'm fairly certain that Denver
I think you look at -- you've got to be
15
County Jail is accredited, but no, I don't know.
familiar with the literature, you've to be familiar
l
16
Q. Okay. How about prisons in -- how many
with the practice and you\e got to be familiar with
17
standards, and then you say what you consider the
state prisons do you have in !Colorado?
: g
A. How many state prisons?
18
standard of care and you've got to be able to support
Fl
Q. If it's not easy, I'm sorry. In Idaho
it.
20
it's easy.
Q. Okay. Js this clearly part of your -- I
21
21
A. There is probably -- I think there is
mean, is this opinion testimony when you use that
about 18 facilities. I would he surprised if any of
22
word'!
23
the prisons are NCCHC accredited in Colorado.
23
A Well, I don't know how else -- what else
24
Q. Okay. And if I recall your testimony
24
to call it. Yeah. Yes. I think I can support that
_z___i__cncrect.i)'.._it's been a lrnlglime since ynu..'.l:·e..b.ee.IL _ _ _ .25____Dpinion_butyes it's apinio.nJ.e.stimruiy.._~--·- ________ _
(l
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involved in actively being inside prisons, helping run
them, overseeing anything, the Colorado prison system'!
MR. OVERSON: Objection. Vague.
A. WelL again, example, I'm going down
tomorrow as a consultant to the Col.orado prison system
to help them develop a program.
Q. (BV MR. DICKINSO'.'l) Okay.
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A. As far as direct care, that's correct.
Q. Okay. But you still consult with them?
A. I still do some consultation with them.
Q. Okay. Back to pagti 8, "Summary and
Opinion" is on the top quarter of the page. You
talked about you completed :~our initial assessment.
think we already talked about it being an initial
assessment. The first paragraph, I don't know if
there is anything you want to add. It looks to be the
kinds of things you've already testified here to
today, but I don't want to -A. I don't have anything to add.
Q. Okay. Now, when you talk about the
standard of correctional mental health there, what
does that mean?
A. The standard of correctional mental
health care means that what is the acceptable level of
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Q. Okay. You said that you don't think-- I
think there are two ways to take it, and I think I
know what you meant. In fact, I'm pretty sure I know
what you meant. But when you said that NCCHC isn't a
constitutional standard, I take that to mean that the
NCCHC is kind a gold standard or a platinum standard.
Is that -MR. OVERSON: Objection. Misstates his
testimony.
A. No, I wouldn't agree with that at all.
Q. (BY MR. DICKlc\SON) Okay. What did you
mean? I'm sorry.
A. What [ meant to say is if you have a 1983
action in which the standard is whether there is a
constitutional violation that -- I know of no courts
that have said that not meeting NCCHC standards means
that it's a constitutional violation. I know plenty
of courts that consider NCCHC standards in formulating
what's a constitutional violation. I know of no court
that equates that, although I know plenty of courts in
the remedy to constitutional violations have required
compliance with NCCHC.
Q. Okay. Maybe I did misunderstand. Were
you indicating that you know of no court that --
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standards will go a long way in helping someone say
that this was negligence. But as you know, negligence
doesn't equate to a constitutional VI(Jlation by
itself.
Q. Okay.
A. lfyou look at the Fstdle \. Gamble
case, which actually set the standard for deliberative
indifference, the plaintiff in that ca,;e, Gamble, the
Supreme Court said it's certainly a case of negligence
with his back problems, but it wasn't a constitutional
denial of healthcare, because in order to have a
constitutional denial of healthcare, you've got to be
deliberately indifferent, and they weren't
deliberately indifferent, but they were negligent.
Q. Okay. Under "Summary and Opinion," you
have a paragraph and then you have a sub I -- then you
have a No. I. You may have addressed everything in
that section. I only -- and so I only ask if there is
anything else that's important there, if you haven't
covered it earlier today.
A. Well, I just see another typo on No. 1.
Where it says "by inadequately" should be "but
inadequately performed."
Q. And I assumed that to be the case.

last question.
Q. 1, 2 and 3?
A. Yeah.
Q. Thank you. You qualified the next
paragraph, if I am correct, "about the above." What
do you mean by that? This is on page 9, the first
full paragraph.
A. Well, this was particularly referring
to -- well, it's referring to the paragraph before,
including 1, 2 and 3, meaning -- what I'm saying in
the paragraph before this one is it looks to me like
there are systemic issues. And then I'm saying if in
fact, there are systemic issues, then I think the
quality improvement policy and procedure was also not
being followed, because if it was being followed, then
you shouldn't have that many systemic issues being
identified.
Q. Okay. Because you qualified your opinion
there, today, as you sit here, are there any of those
opinions that you hold now for sure?
A. The opinion that I can state, based on
the information that I have seen, is I think there is
systemic issues based on the following, and unless
I -- so that's my opinion now. If you can show me
infonnatian ta the contrary, then Twould baJLe..to..
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Q. Okay. And you might perceive that I'm
going to ask the same about No. 2, so if you want to
address that?
A. And in No. 2, I don't have anything to
add, because we already talked about the other -- the
two other instances in which he should have gone back
or clarified information; the one with the two
officers, Wroblewski had notified him and/or when
Officer Drinkall had called.
Q. Okay. The next paragraph -- I think the
last full paragraph on that ~1age starts with "Problems
associated with Mr. Johnson's inadequate suicide risk
assessment." Is there anything in that paragraph that
you care to add? Anything you haven't covered so far
in your testimony today?
A. No.
Q. The last paragraph. on that page, if you
would look at that. And the same thing, is there
anything you need to add to that that you haven't
already covered today?
A. No, I think we have covered that.
Q. On page 9 -- the to1> of page 9 is the
continuation of the last pangraph on page 8. It has
items --
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reconsider my opinion.
Q. Okay. So am I accurate in saying that on
this last paragraph when you said, "If I am correct
about the above, it is also likely," and you go on to
talk about the quality improvement process and policy
and procedure relative to discharge process. Your
opinion is that the process was not followed?
A. Correct.
Q. Okay. And how, then, did that lead, in
your opinion, to Mr. Munroe's death?
A. Well, the unfortunate thing when you look
at the events leading to Mr. Munroe's death, it wa~
not just one act of negligence. There were a variety
of different system -- a variety of different
breakdowns in what should have occurred that didn't
occur, which gets to the whole issue, Are there
systemic deficiencies? And it was a result of the
lack of an adequate risk assessment and then
compounded by these other system issues which
resulted -- continued to result in lack of an adequate
risk assessment that I think led to his death.
Specifically, there weren't appropriate
prevention/management practices put in place to
decrease the risk that he was going to kill himself.
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management practices that weren't appropriate?

1

2

MR. OVERSON: Asked and answered.
A. If an appropriate risk assessment had
been done and he had been identified as being a
significant suicide risk, he should have been placed
on suicide -- some level of suicide precautions or
watch.
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Q. (BY MR. DICKINSON) Okay. Is that it?
A. Well, that's the first part of it. The
second part of it is then you've got to do an
assessment of why he was suicidal and intervene -- and
appropriately intervene. So was he suicidal because
he hadn't been on medications and he was
decompensating, or was he suicidal related to being
psychotic because he was hearing voices, or was he
suicidal because he was scared of going to prison?
Who knows') That's why you have to do an assessment
and a plan. I can't say what those interventions
should have been, because the proper assessment was
never done.
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Q. The last paragraph starts, "The manner
regarding the jail's loss of N CCHC accreditation." I
23
don't know if you've alreadly addressed that or not. I
24
don't mean to be redundant if you have.
'25
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The only way -.:...What.J~ye said about that
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is I think that was also consistent with the
likelihood that there were systemic issues in the
mental health system and that policies and procedures
weren't being implemented.

Q. Okay. Let's do this. Why don't we take
a quick break, ifwe could. I will go through my
paperwork, rather than sit here and have everybody
wait as I do that. Okay? Let's take ten minutes.
Reconvene at 1:44 p.m., and: we'll continue, but I
would like to consolidate notes now.
(Recess taken, 1:34 p.m. to 1:54 p.m.)
MR. DICKI'.\SON: We arc all back gathered
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for the deposition, after a break, of Dr. Metzner.
13
14
Sherry Morgan and Jim Dickinson from the Ada County
15
Prosecuting Attorney's Office are in the deposition.
'16
Dr. Metzner is here. We are in Denver, Colorado.
17
Darwin Overson, attorney for the plaintiffs, is
18
joining us by telephone.
Q. (BY MR. DICKINSON) Dr. Metzner, earlier 19
20
in the deposition, you indicated that you had some
opinions or some thoughts about the other experts who 21
22
were involved in this litigation. I don't know if you
23
want to go down and list the ones you recall or I can
24
list names and you can give your thoughts and/or
?
25

A. Well, remind me. You'll have to give me
names, since I don't have the reports in front of me.
Q. I'll do that. I think that will be more

clear. I just dido 't know if there were one or two
you just wanted to talk about.
Dr. Thomas White has been engaged by the
plaintiffs in this matter, and you indicated that you
had seen his reports, I take it. Maybe his
deposition. l don't know.
A. Yeah. As far as I understand, I'm not
going to be asked to opine on the plaintiffs' experts'
opmrons, so ...
Q. I just didn't know. I wanted to list

everybody for you. So I'll skip all the plaintiffs
and we'll go to defense, those who have been engaged
by the defense. One is Dr. Daniel Kennedy. Do you
know Dr. Kennedy?
A. No.
Q. Okay. Do you have thoughts or opinions
about his report?
A. Well, I have not read their reports in
preparation for -- I've read the reports, but not in
preparation for this deposition. What I meant to
convey at the beginning when you asked me have I given

you all my apioiaos, well

r haven't ~o.u.allJU)L____ _
112

opinions. To the extent that if there are opinions in
defendants' experts' reports that are contrary to
opinions that I have given, I'm obviously going to
disagree and will give my rationale, or there may be
some opinions in there that you haven't asked me about
that I have opinions, and so it depends what the
question is. If you -- so that's the best way I can
answer it.
Q. Okay. I'm sorry. I thought you had

preformulated opinions about them, and that's what I
wanted to make sure I asked about. Let's back up,
then, or maybe go a different direction.
A. There were some that I recalled, such
as -- I forget the name of the social worker that -Q. Right. You spoke about him, Mr. Meacham.
A. Mr. Meacham at some point talks about,
you know, You would never do this in the community,
but it's okay to do it in corrections and I've done it
hundreds of times.
I would disagree in general that you
would never do it in the community but it's fine to do
it in corrections. There may be some things that you
never do in the community that you may well do in
corrections. But my memory is he was talking about a
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with -- if that's what he was saying, I would strongly
disagree with that.
3
Q. Okay. And you recall it being risk
4
assessment. Did it have anything to do with privacy
:)
or was it risk assessment'?
6
A. I think it was both.
7
Q. Okay. And I can tel11 you that I don't
8
have perfect recollection of either of those. I just
9
wanted to make sure you we1re able to address each.
10
One of the comments you just made was
11
that you might have other op,inions, but may not have
12
been asked about them. Obviously with trial coming up
13
in just a month -- a little over a month, obviously
14
the reason that we are here talking to you is to make
lS
sure that we find out about all of your opinions. Are
16
there opinions that you bave111't -17
A. Well. let me, again, get concrete with
18
you.
19
Q. Thankyou.
20
A. There are -- you know, I have an opinion,
21
for example. Should you have a psychiatrist in a
correctional facility versus a physician who's not a
~ :3
psychiatrist' 1 So that's an example of opinions I
I ~
have. But there is probably a thousand of those, and
~"--__._......_,.__.__' g.i.y.e you all of those I ~ · ·
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24
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testified to about Mr. Meacham.
MR. OVERSON: Okay. I will enter an
objection that it's compound and vague.
Thanks, Jim.
MR. DICKINSON: Thank you.
A. I've got some excerpts here, and I don't
know-Q. (BY MR. DICKINSON) Who they're from.
A. Right. I don't know, but you may
recognize it. There is -- one of the experts -- I
think you had a psychiatrist, right, as an expert' 1
Q. Yes, at least one.
A. Remind me.
Q. There is a Dr. Novak and a Dr. Lundt.
A. Well, this comes from one of them, I
believe, where he talks about the prognosis. And
basically the last sentence of the prognosis is,
"Extraordinarily unlikely that he would overcome all
these difficulties and become a productive member of
society who would be capable of providing emotional
and financial support to his loved ones."
And if you read the whole paragraph, it
basically says this guy was very sick and wasn't gomg
to get better and this is the best that it's going to
get And people with rorotal i11orss die 25 )le3L"---=------
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given you are the obvious ones that are addressed in
my report.
To the extent there may be other things
that I have opinions on that are relevant that I may
be asked about -- and I just can't anticipate
everything that I'm going to be asked about. But the
ones that I have anticipated that I'm going to he
asked about. I've expressed.
Q. Okay. Thank you. That's exactly -- I
think that's fair.
Is there anything else'.' You talked about
Mr. Meacham, the social worker, who wrote a report and
has been engaged by the defendants in this matter.
Any of the other defendants who-·· the experts for the
defense that have written anything that sticks in your
mind right now? Clearly, you will disagree with them
about some things. We all understand that.
A. Let me just look.
MR. OVERSON: Jim, while he's doing that,
do you mind repeating that question'' It got a little
bit garbled on this side.
MR. DICKINSON: The basis of the question
was were there any other disagreements he had with
those experts who have been engaged by the defense
h
lik
n h ·
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live 25 years less than the general population. I
would disagree that you can say that accurately.
think it's reasonable to say that he had a serious
mental illness and he needed treatment, and at the
present day, he had significant limitations. But, you
know, there is what's called a "recovery movement" in
the mental health field in which people ten years from
how they look now look entirely different.
So to write someone off as, you know, he
is impaired now and he is impaired for the rest of his
life and the rest of his life is going to be shortened
anyway, I think is -- I don't think you can accurately
say that. I would disagree with that.
Q. Okay.
A. Then this same expert talks about

"Mr. Munroe's suicide was an unplanned, impulsive
gesture that could not have been predicted by jail
personnel. His last recorded phone conversations on
September 29. 2008, there is no evidence of psychotic
symptoms or a significant changed demeanor from his
previous calls. He talked to making plans for the
future, which is not expected in someone who is
actively suicidal."
Well, first of all, he may technically be
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about the last phone call, but all those phone calls
that I heard of were within 30 minutes, and one of
.3
those phone calls, which was either the last one or
4
the next-to-the-last one talked about him being
.)
suicidal; "maybe I should end my life." So this is a
misleading statement, in my mind, because those four
7
phone calls were basically one phone call; they were
8
so chronologically together, and he is picking and
J
choosing what he is focusing on.
:._o
To the extent that the same expert
implies that being -- "He is placed in an environment
where he can be checked ev,;;ry 30 minutes." To the
extent that he is implying this is adequate suicide
precautions, he is absolutely wrong.
The standard of care is moving towards
16
constant observation. It's not -- that's not the
:._ 7
standard yet, but the minimal standard is every 15
l
minutes staggered, not every 30 minutes. So that I
:._ 9
can tell you. Let me see if there are any other ones.
20
And by the way, I think this came -- no,
I don't know who that came from. In fact, it was
phone call number three, so he was technically right
about that being the last call. But phone call number
4
three was immediately before phone call number four,
...._.~-~·fs_mis.leading, in my mind
118
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This is from your -- this is from your
social worker where he says, "A brief interview
conducted by Mr. Johnson is not something you would do
in an outpatient clinic or a psychiatric hospital,
even a prison. County jail social work is a different
setting. Most assessments ar( done in the open -- in

5
6

7

the cell of the booking area, at a table in the common

7

8
J

area or a booking table. We use whatever we have, and
most jails aren't equipped for confidentiality. They
are equipped for safety and security."
He hasn't been to enough jails. To the
extent that he is accurate about "most jails," if that
was accurate, that doesn't make it right. That just
means they're inadequate. The jails I monitor, you do
it with adequate safety and sound confidentiality.
But I certainly agree with him that a
brief interview is not something you would do in an
outpatient clinic, a psychiatric hospital or even a
prison. And I would just add "or even a jail."
And then I also -- this is Mr. Meacham.
"Mr. Munroe's death is an unfortunate loss; however,
the only place to point the blame is on the behavior
that plagued Brad and his family for most of his life;
that of extreme impulsive, manipulative and selfish
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I disagree with him. He is just ignoring
the elephant in the room, which is this man had a
serious mental illness and it wasn't within -- all
within his control. Let me see if there are any
others that come -Okay. Then this is, I believe, from a
different expert. "In reviewing these records, one
thing is very clear: Brad Munroe never got better.
After all the treatment, the hundreds of thousands of
dollars, putting him in psychiatric and correctional
treatment, he rarely showed improvement," blah, blah,
blah. I disagree with that.
I agree Mr. Munroe never got cured. All
you have to do is look at the August hospitalization
and compare the fact that he got discharged -- and it
was clear he got better in the hospital than when he
entered the hospital. The problem with a chronic
illness, whether it's high blood pressure or a mental
illness, is it's rarely cured and you have
fluctuations. But to say he never got better is not
accurate. Okay. Actually, this is -- what I Just
read came from the social worker, because he then
says, "The next morning after being in watch
overnight, Social Worker James Johnson, went to visit
with Mr Munroe Ibis. visit was ap.parently'...abonLfour__
120
minutes long. During that time, Mr. Johnson was able
to say Brad had a smooth affect and a healthy overall
mental status. He was also able to obtain infonnation
that Brad was not suicidal. I have conducted hundreds
of these kinds of interviews in county jails and there
is a lot to be learned in a short amount of time."
I agree in four minutes you can learn
things. I strongly disagree that you're going to find
any reputable clinician saying that you can do an
adequate risk assessment in four minutes, particularly
under the conditions that we have already discussed.
I think -- the social worker also talks
about the first two phone calls making forward
comments and then the last call about ending the
relationship and somehow totally neglects to talk
about the third call.
I also disagree with his conclusion that
the major problem with Mr. Munroe was an Axis II
diagnosis and not Axis I. I don't think he has enough
information to say that.
I also think where -- I see no evidence
where the social worker -- Mr. Meacham says it was a
team decision to take him off of suicide watch. I
find no evidence in the record that this was a team
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And I also disagree with him saying that
the information from Mrs. Hoagland was not new
information. I think it was new information. It was
based on information that occurred after the
four-minute assessment. That's what I have to say
about that. So they are the things that -- that's it.
Q. Thank you. Which of the named
defendants, in your opinion, was deliberately
indifferent in this matter?
MR. OVERSON: Objection. Calls for a
legal conclusion.
A. As I said before, I'm not giving an
opinion on deliberate indifference for the exact
reason that the objection was made.
Q. (BY MR. DICKINSON) Because it calls for
a legal conclusion?
A. Yes.
Q. Okay. Do you anticipate giving such
testimony at trial?
A. No.
Q. Okay. You talked about Jim Johnson's
lack of an Idaho license and testified to some extent
about that.
MR. OVERSON: I'm sorry. That broke up.
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Jim Dickinson from the Ada County Prosecuting
Attorney's Office are here present with Dr. Metzner,
Madam Court Reporter and Darwin Overson, attorney for
the plaintiffs is here via telephone.
Q. (BY MR. DICKINSON) Dr. Metzner, I just
had one other question that I forgot to ask earlier in
your testimony. You said you had worked for -- on
some nationally -- for some nationally known
organizations, and for some reason -- and forgive me
if I'm wrong. I just want to make sure that I'm clear
or not on this. I thought I had seen where you had
been hired by or had worked with the ACLU on some
litigation with prisons. Is that accurate?
A. Yes.
Q. Okay. How many times, do you think? I
thought I saw more than one.
A. Yes. What I had told you before is that
I've done litigation and consultation with defendants
and plaintiffs, so I've done a lot of work with
National Prison Projects. I've done a lot of work
with the civil rights division of the U.S. Department
of Justice. I've done a lot -- and I've done -- been
hired by lots of states as well, including
Massachusetts, New York, Georgia. What other states?
lieut Sa I've done a.Jot.on. ___
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talked about Jim Johnson's lack of an Idaho license,
social worker's license, and testified to some extent
about that. Do you think that led to Mr. Munroe's
death, that he wasn't licensed in Idaho?
A. The answer is I don't know. And the
reason I say I don't know is ifhe was licensable in
Idaho, then I would say no, that wasn't related. I
don't know that he is licensable in Idaho. The fact
that he has a license in California doesn't mean that
he can get a license in Idaho. Ifhe couldn't get a
license in Idaho, that obviously would be concerning,
and it would -- I may well have a different answer.
And I'm not saying that he couldn't get a license in
Idaho. I just don't know.
Q. Okay. That's fair. If you all will
grant us seven more minutes, we may be able to wrap
this up pretty quickly.
MR. OVERSON: Okay.
MR. DICKINSON: Sorry to keep doing this
to you, but, again, I don't want to sit across from
the table from you and have long pauses. That's not
fair to anybody.
(Recess taken, 2:16 p.m. to 2:28 p.m.)
MR. DICKINSON: We're back on the record
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both sides.

Q. You said -- I didn't hear -- the National
Prison Project, is that -A. National Prison Project is -- the ACLU -it's a foundation of the ACLU, which does most of the
prison litigation, although there are a number of
state chapters that also do local prison work, but the
National Prison Project does much more.
Q. Okay. And those are the folks you've
worked with; is that what you said?
A. I've done both.
MR. DICKINSON: Okay. That's all we
have.
Darwin?
MR. OVERSON: No questions. Just we will
read and review.
WHEREUPON, the within proceedings were
concluded at the approximate hour of2:30 p.m. on the
28th day of December, 2010.
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p~=-:es here:::=:; that :~e said jepositic~ ~as tak2~ in
i1

tr,

t

t

t ht.
t" ~

r
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=-~e

foregc;_~g is ~ :r~e trans::ipt of
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that

;r~he~ ~~rrify t.r~: I am nc- employ2a oy,
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:1,_·.:
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t~~s lic1ga:~~n.

l /,ave ali.i;.~eJ my
2011.
My commission e:.. pires Flpril 19, 2013.

[;~ tdTNJ-.:SS ~li2R1::C)~',

s1g~a~ure this 10th day of January,

X

Reading and Signing wa~ ceqLesced.
Reading and Signing wa~ waived.
Readi~g and Signing Ls not required.
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JEFFREY L. METZNER, M.D.~
126

REPORTER'S CERTIFICATE
STATE OF COLORADO
ss.
CITY AND COUNTY OF DENVER

I, MARCHELLE HARTWIG, Certified Shorthand
Reporter and Notary Public, State of Colorado, do
hereby certify that previous to the commencement of
the examination, the said JEFFREY L. METZNER, M.D.,
was duly sworn by me to testify to the truth in
relation to the matters in controversy between the
parties he~eto; that the said deposition was taken in
machine shorthand by me at the time and place
aforesaid and was thereafter reduced to typewritten
form; that the foregoing is a true transcript of the
questions asked, testimony given, and proceedings had.
I further certify that I am not employed by,
related to, nor of counsel for any of the parties
herein, nor otherwise interested in the outcome of
this litigation.
IN WITNESS WHEREOF, I have affixed my
signature this 10th day of January, 2011 .
My commission expires April 19, 2013.

--

X

--

Reading and Signing was requested.
Reading and Signing was waived.
Reading and Signing is not required.

Marchelle Hartwig, CSR

MARCHELLE HARTVVIG)
NOTARY PUBLIC 003747
STATE OF COLORADO ;

l

· - JEFFREY L. METZNER, M. D.

._. Received By:

Hunter + Geist
125

,/AN 2 ·1 2011
1

I, JEFFREY L. METZNER, M.D., do hereby

2

certify that I have read the above and foregoing

3

deposition and that the same is a true and accurate

4

transcription of my testimony, except for attached

5

amendments, if any.

6

) Yes

Amendments attached

) No

7
8

9

JEFFREY L. METZNER, M.D.

10
11
12
13

The signature above of

14

JEFFREY L. METZNER, M.D., was subscribed and sworn to

15

before me in the county of v-.:Qt'.) Lf...e. V

16

Colorado, this

f")

d

day of

,........

&ntJa.~L1

, state of
, 2011.

17

18
19

L(J-c.LuLu (lt.,L "'Notary Publ c
My commission expires

20

21
22

+, 2L) ,2.o l S

My Commission Expires 07/20fl013

23
24
25

Rita Hoagland 12/28/10 (rnh)
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Received By:
Hunter+ Geist

,/AN 2 1 7011
~

AMENDMENT TO DEPOSITION

The deponent,~S\':"::/

~

L

Page

· Line

---,

ll__

\;\JO~ ~

\K'

~

__~ ; ~ \ \

\~

\:2__

i +-

__tl

-~2_,3

''• r.

.~

){):!) , wishes lo make the fuilowing c!1anges in the depo;Hion:

b'f2_______ e l l .

.

Reason

Should Read

l

V)0i

\J

v I <.....

~~Gr\~~

OUJ

s L>,J [J

.J

V\

1T

\l: ~~ ..\'~' \

(jl( CUJ

u,l.._1

1..1

~'

\L

--------------------

Subscribed and sworn to before me

this

l +'i'f(.

My Commislon Expires:

Signature of Deponent

-f ·2. d

·2.0 l 5
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EXHIBIT 5
to Affidavit of Counsel Supplementing the Record

EXHIBIT 5
to Affidavit of Counsel Supplementing the Record

003750

ORIGINAL
CERTIFICATE OF KATE PAPE

I, Kl~TE PAPE, being first duly sworn, depose and say:
That I am the witness named in the foregoing deposition;
that I have read said deposition and know the contents thereoi;
that the questions contained therein were propounded to me; and
that the answers therein contained are true and correct, except

for any changes that I may have ljsled on the Change Sheet
attached hereto.
DATE') t h i s ~ day o f ~ ' 20H.

'01'·

CHANGES ON ERRATA SHEETS

SUBSCRIBED AND SWORN to before me this

J.! day

of

f:IJrt,-<Ky

~U-'"'~koll--'L-----

NOTARY PUBLIC FOR
RESIDING AT ~lf.:.:::""""1::cz._..z-;_=---::.;/~_:_:/..J
_ _ _ _ __
MY COM~lISSION EXPIRE:S

)578JB1

208/ 345-9611

M&M COURT REPORTING SERVICE

/2-S° - h!;,/ 5
(Due Febrnary 14. 201 I)

208/345-8800 (fax)
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,_
ORIGINAL
CHANGE SHEET FOR KATE PAPE

PAGE_B_ L1.NE.J5 REASON FOR CHANGE

~

~l~e)...t./f01.,

READS _ _'_'_,':)=-i--\_t,,.f2..
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PAGE
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::iv\ ts,f<,UN

\1

SHOULD R}~A()
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,1 , \ '1"" ~ "· 1
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_.,.. ~

_.:._M~l'.$~6).XJ"---"-=-7i.,_.1::;:...,.-=--------'

-

,

1
;:n-rjN's, \ I u~l:~7 !='tr~.
lT WASN7 fQl,.U)y.)t!'l}.

\I ... \

sHouw

REM

PAGE_'-il::.

,

\

~Q:L_-5.ti-f, ~io 11:
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\

1

~.L'$$fA-'Te)\,tr'::7'.l"T'.

LINE_~ REASON FOR CHANGE
\ \

1I

"'

\ l

·---L-'~=c...=5,:..c•c....---------------------"
~ ~ SOON ft~ PO';;.S. \ 111..6 . ''

READS

SHOULD R8AD

PAGE

17

_..t_;Mc.:_l:..,,~,e...,,,:Q.:..,V.e>.Ci;:.~.e...,,:i;:;:.__ _ _ _ _ __

LINE_~ REASON FOR CHANGE _

,'
'
READS _ _
(,Mt[

--rm

,t

sHouw :<.EAc

'{{)sA

,-,-11 ~
t"Ul"-

t
~«E 1 r.J<T
Vll: R1()
1

,

--1:ANT

T'tl..L- '/OIA ft}e.

,

j) V-5

pn..oc.~..s.

si..1ge_ ...,-1,1"([ ·WE or.a Do ?(lJ:,(£fS

,,

PAGE~ ENE_~ REASON FOR CHANGE _.:..:N..c;..1:..,:'::.,c.,0"'-\J"-\'.i-"iT...c...,,'C::___ _ _ _ _ _ __

RE110s

~~1ANT::1i-:

SHOULD RSAC

PAGE

-o3
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.HP.::

,5c"-)
,, • ••
.1flL.:N"---"'E'-'.-~. . . .

•• ••. •

SHOULC READ

M_\_~_Q_v_crr.:_~---------

,,
--'-'M'-1-"~'-''Q!CC.C\)"-'07i=e_=-----------

~ ~ k 5 . , . _ l ~ ~ I N \ . , ~e-(.l(f..

sHouw READ
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\'

...::-c.:..•_ _ _ _ _ _ _ _ _ _ _ _ _ __

PAGEM LrnEJ:Q.. REASON rnR CHANGE

l?l\GE

eo,..rn,-.Jv.,1'{ oi: cM.c "

LINE_.':)_ REASON FOR CHANGE _ _

READS

READS

~\N

,,
I'\,.
--· . \
...:_jMrv~-r
t '> T...i,a: Wl \(e\AlN (;t>~\1,-JtJ.1-r../ Of -~A.W

1'

(.2e:-wf-~ ,~

15-MINu.Te: w~-8t>:ltJ1o.

E~t:rN IF ,,

eu~. £-..,i:N1f=°

,,

ML.:..!.:~_,,s...,~='5,,_wJ..Ji;;...,f'---------

LrnEJ.2..... REASON FOR CHANGE _ _

READs

,, ·- •

SHOULD REP.D

\'

.JCN 'E~p ,. · \l
5AN t.Pt"> .•. ~ t

DEPONBNT SIGNATURE

:_~:;;;;....l)_M_.:..r...cv_~....,1::.___________
2578/!N (D1<eFebmary/4, 201/)

208/345-9611

MfrM COURT REPORTING SERVICE

208/345-8800 (fax)
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,_
ORIGINAL
CHANGE SHEET FOR KATE PAPE

PAGE _ _ _ LINE

REASON FOR CHANGE

READS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
SHOULD READ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
PAGE

LINE ___ REASON FOR CHANGE _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

READS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
SHOULD REA[> _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
PAGE_ _ LINE _ _ _ REASON FOR CHANGE _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

READS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
SHOULD READ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PAGE

LINE

REASON FOR CHANGE _ _ _ _ _ _ _ _ _ _ _ _ _ __

READS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
SHOULD REA[)
PAGE _ _ l,INE ___ REASON FOR CHANGE _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
R~ADS _ _ _ _ _ _

SKOULD READ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

DEPONENT SIGNATURE:

208/345-9611

\c''e::zkE1_.

~~

M&M COURT REPORTING SERVICE

2578181 (Di,e Febn1a1y /4, 201 I)

208/345-8800 (fax)
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,_
EXHIBIT 6
to Affidavit of Counsel Supplementing the Record

EXHIBIT 6
to Affidavit of Counsel Supplementing the Record

003754

,_
ORIGINAL
CERTIFICATE OF KAREN' BARRETT

I, KAREN BARRETT, being first duly sworn, depose and say·
That I am the witness named in the foregoing deposition;
that I have read said deposition and know the contents thereof;
that the questions contained therein were propounded to me; and
that the answers therein contained are true and correct, except
for any changes that I may have listed on the Change Sheet
attached hereto.

DATED this

_j_!

day of

~-

, 2011.

CHANGES ON ERRATA SHEET

SUBSCRIBED AND SWORN to before me this

YF.Sx

~
day of

_li_

NO

UXJl)I~

2011.

~:dh. IJwA

NAMED NOTARY

PUBLIC

NO'.:'ARY PUBLIC FOR

$

RESIDING A T - ~
MY COMMISSION EXPIRES

262.l~B4 (Dru February 16.

208/345-9611.

M&M COURT REPORTING SERVICE

2{)} JI

208/345-8800 (fax}
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,._

ORTGINAL
CHANGE SHEET FOR KAREN BARRETT

PAGE~ LINE_l___ R~ON FOR CRANGE _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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READS
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READS~~~
SHOULD

READ LL---"'-1-,W,.-4"~=---="'---------------------
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SHOULD R ~
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READS

------------------------

SHOULD READ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
PAGE_ _ LINE _ _ REASON FOR CHANGE _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
RE:I\DS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SHOULD
PAGE

RE:I\D _ _ _ _ _ _ _ _ _ __

LINE _ _ REASON FOR CHANGE _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

READS------------------------------SHOULD READ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
PACE_ _ LINE
READS

REASON

FOR

CP.ANGE _ _ _ _ _ _ _ _ _ _ _ _ _ __

-------------------------------

SHOULD READ - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

-,

DEPONEN'r SIGNATURE=*~
2623684 (Due Feluua,y 16, 2{)/ 1)

208/345-9511

M&M COURT REPORTING SERVICE

208/345-8800 (fax)
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EXHIBIT 7
to Affidavit of Counsel Supplementing the Record

EXHIBIT 7
to Affidavit of Counsel Supplementing the Record

003757

ORlGINAL
CERTIFICATE OF GARY RANEY

I, GARY RANEY, be~ng first duly sworn, depose and say:
That I am the witness named in th~ foregoing de~osition;
that I have read said deposition and know the contents thereof;
that the questions contained therein were propounded to mei and
that the answers therein contained are true and correct, except

for any changes that I may have listed on the Change Sheet
attached hereto.

DATED this

3Dfll day

of O,:"-""-b.,,- , 2010.

CHANGES ON ERRATA SHEET

YES

X

NO

SUBSCRIBED AND SWORN to before me this &:,i~ day of Q ~ ,

2010.

NOTARY PUBLIC FOR
RESI DING AT

~:I==-=d,=W..0=-=-----

/(_....,...,_,Iduf.o -4~~+y

MY COMMISSION EXPIRc:s

'

l2-S-2orS

25775BI (Due January /6, 2011}

208/345-9611

M&M COURT REPORTING SERVICE

208/345-8800 (fax)
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ORIGINAL
CHANGE SHEET FOR GARY RANEY
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PAGE:
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:.rn;;¼_ REASON FOR CHA"lGE
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SHO:JLD RE.AD
,,
foQ.. w~KT VJ~ Ut..L..2..11 , ~
SHOUW READ

91\16$

\A$

TIA~

fr:f,tt..JJi

~A:'"/

,i)O µlf;

I

~,

,s -

PAGE

•I

LINE_ _ RE:ASON FOR CHANGE _ _ _ _ _ _ _ _ _ _ _ _ _ __

i\EADS _ _ _ _ _ _ _ _ _ _ __

----------

SHCU:.D Rt:AD _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PAGE

L::i:NE

RSA.SON FOR CIANGE _________________________

READS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
SHOULD READ _ _ _ _ _ _ _ _ _ _ _ __

PAGE _ _ LINE

i\EASON FOR C~AtlGE

REJ\DS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SEOU:.D '\EAi) _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PAGE_ _ _ LINF: ____ REASON FOR CHANGE _ _ _ _ _ _ __
READS _ _ _ _ _ _ _ _ _ __

·---·---

SHOULD READ

PAGE _ _ LINE

REP.SON FOR CflANGE

READS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SHOOLD READ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

DE?ONENT
_

7584 (flue January 16. 2011)

~,_1_14_s_-_9_6_1_1___M_&_M_co_u_R_T_RE_P_o_R_T1_Ni_'G_s_E_R_I_cE_ _2_o_a_1_3_4_s_-_aa_o_o__
rf;_a_x_J _ ___,

003759

EXHIBIT 8
to Affidavit of Counsel Supplementing the Record

EXHIBIT 8
to Affidavit of Counsel Supplementing the Record
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02/11/2011 09:35 FAX

287 7719

Ada Cty Prosecutor Civil

~0002/CIOOS

ORIGJNAL
CERTIFICATE OF SHANNA PHILLIPS, LCSW

I, SRAHNA PHILLIPS, LCSW, being first duly sworn, depose
and say:
That ram the witness named in the foregoing deposition;
that I have read ~aid deposition and know the contents thereof;
that the questions contained therein were propounded to me; and
that the answers therein contained are true and correct, except
for any changes that I may have listed on the Change Sheet
attached hereto.

DATED this ~ d a y of\qp(Y,~ 2011..
YES

CID\NGES ON ERRATA SHEET

JD'"

SUBSCRIBED AlID SWORN t_o before me this

~ NO_ _

day of

Fcli.a.·~,

2011..

N1\ME

OFNOTARY PUBLIC

_.:r;i_~-----lf'::<Ce IJ,,.i,..,

NOTARY PUBLIC FOR

RESIDING AT

M¥ COMMISSION EXPIRES

/2,-S-2.t}/5

16ZJ8B4 {D,u: Fdm,ary 19. ]l)Jl)

208/345-9611.

HitM COURT REPORTING SERVICE

208/345-8800 (£ax)
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02/.Ll/2011 09:35 FAX

287 7719

li!i 0003/0005

Ada Cty Prosecutor- Ci v 11

ORIGINAL
CBAlroE SBEBT FOR SHANNA PHILuIPS, LCSW
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SHOULD READ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PAGE_ _ LINB_ _ a=ON FOR CHANGE _ _ _ _ _ _ _ _ _ _ _ _ _ __
READS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SHOULD READ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

DEPONENT S I G N A T U R E ~ ' \ ~ ~

LLlW

U2J!B4 (D,,e Fd,ruary J9, 20 II)

208/345-961.1

M&:M COURT R.EPORTING SERVICE

208/345-8800

(fax)
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EXHIBIT 9
to Affidavit of Counsel Supplementing the Record

EXHIBIT 9
to Affidavit of Counsel Supplementing the Record

003763

ORIGINAL
CERTIFICATE OF MICHAEL BREWER, RN

I, MICHAEL BREWER, RN,

being first duly sworn, depose and

say:
That I am the witness named in the foregoing deposition;
that I have read said deposition and know the contents thereof;
that the questions _contained therein were propounded to me; and
that the answers therein contained are true and correct, except
for any changes that I may have listed on the Change Sheet
attached hereto.

DATED this

J.,o If

day of

CHANGES ON ERRATA SHEET

YES

NO

---

X

~

MICHAELBREWER,RN

SUBSCRIBED

AND SWORN to before me this

.')f_

NOTARY PUBLIC FOR

day of

..j;12-lk,_.t._,.,__,_.,,
J

{1:.f{~ { 1

~1,;-1~~-

.~C2t1_~_~z(#~o~~
COMMISSION EXPIRES
/ p/,J t1 /4.J1 !(

RESIDING AT
MY

~

2623284

208/345-9611

M&M COURT REPORTING SERVICE

I

I

.

(Trial Febrnary 9. 201 !) ·-~

208/345-8800 (fax)
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EXHIBIT 10
to Affidavit of Counsel Supplementing the Record

EXHIBIT 10
to Affidavit of Counsel Supplementing the Record

003765

,_
02/1112011 09:36 FAX

Ada CtY Prosecutor c1v11

287 7719

@0004/000~

ORIGINAL
CERTIFICATE OF CANl>ACE BOWLES

I, CANDACE BOWLES, being first duly sworn, depose and say:
Th;;.t I am the witness named in the fcregoing deposition;
that I have read said deposition.and know the contents thereof;
that the questions contained therein were propounded to

me;

and

that the answers therein contained are true and correct, except
tor any changes that I may have listed on the Change Sheet
at.tached hereto.

2,.o(f

DAT.E:D this _JO day of

YES _ _

CHANGES ON ERRATA SHEET

SUBSCRIBED AND SWORN to before me

2-0

this JD"*"-

day

of

NO / \

~ ,

tI

NOTARY PUBLIC FOR

::Crf.....Vto

K..,..,...,, .Z-k;.h:>
COMMISSION EXl'IP.ES f 2,-S--z,,>f :f_

RESl DING AT
MY

1614084

208/345-9611

M&M COURT REPORTING SERVICE

(lm,J Fobrr,ar-y V, 1011)

208/345-8800 (fax)

003766

EXHIBIT 11
to Affidavit of Counsel Supplementing the Record

EXHIBIT 11
to Affidavit of Counsel Supplementing the Record

003767

ORIGINAL
CERTIFICATE OF LINDA SCOWN

I, LINDA SCOWN, being first duly sworn, depose and say:
That I am the witness named in the foregoing deposition;
that I have read said deposition and know the contents thereof;
that the questions contained therein were propounded to me; and
that the answers therein contained are true and correct, except
for any changes that I may have listed on the Change Sheet
attached hereto.

DATED this

,/--J_

day of

-~fef} .

II

, c)..o

I

~

CHANGES ON ERRATA SHEET

YES

)c

NO

~~/
//~
L _____ . . .
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z3r day
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F~.

~l\

NOTARY PUBLIC FOR
RESIDING AT

~e

Td.,_!A:,
---~------

Nq.J:,AJ,w

MY COMMISSION EXPIRES

261 J4B4

208/345-9611

M&M COURT REPORTING SERVICE

/2 -S ..:k)/ 5.

(!'rial· February 9, 2011)

208/ 345-8800 (t·ax)

003768

ORIGINAL
CHANGE SHEET FOR LINDA SCOWN
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READS
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M&M COURT REPORTING SERVICE

208/345-8800 (fax)
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EXHIBIT 12
to Affidavit of Counsel Supplementing the Record

EXHIBIT 12
to Affidavit of Counsel Supplementing the Record

003770

ORIGINAL
CERTIFICATE OF RYAN DONELSON

"'"' RYAN DONELSON, being first duly sworn, depose and say:

That , am the wit.ncss named in the foregoing deposition;
that

, have read said deposition and know the contents thereof;

that the questions contained therein were propounded to me; and
~hat the answers therein contained are true and correct, except
for any changes that I may have listed on the Change Sheet
attached hereto.

DATED this

.)_f'

day of

.i)(~_

f

2010.

YP.S

CHANGES ON ERRA7A SHEET

SUBSCRIBED AND SWORN to before me Uus

Z~

j

NO

'f,,_,\

day of

CllO.

NOTARY PUBLIC FOR
RESIDING AT

MY COMMISSION EXPIRES

25780B4

208/345-9611

MciM COURT REPORTING SERVICE

JJ>\t.-tu
h -1B . zo~(Due Ja11ua1J' J J, 201 J)

208/345-8800 (fax)

003771

------------'=-<-----------------~-------------------------
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ORIGINAL
CHANGE SHEET FOR RYAN DONELSON
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208/345-9611

M&M COURT REPORTING SERVICE

25780B4 (Due January 11, 2011)

208/345-8800 {fax)
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EXHIBIT 13
to Affidavit of Counsel Supplementing the Record

EXHIBIT 13
to Affidavit of Counsel Supplementing the Record

003773

·,

ORIGINAL
CERTIFICATE OF LISA FARMER

I, LISA FARMER, being first duly sworn, depose and say:

:hat I am the witness named in the foregoing deposition;

that I have read said deposition and know the contents thereof;
that the questions contained therein were propounded to me; and
that the answexs therein contained are true and correct, except
for any changes that I may have listed on the Change Sheet
attach~d hereto.

DATED this.Jo day of

Qe~,

2010.

CHANGES ON ERRATA SHEET

yss__x_

NO

~~
M-3~
LISA fARMER
SlJBSCRIB8D AND SWORN to before me this 3,o-1" day of (k..,....,w
2010.

~~ .. - 1 - ~ = ~ - NAME O f ~ Y PUBLIC

NOTARY PUBLIC FOR .Id,Jto_ _ _ __
RESIDING AT J{t.u-.-_ /4. ..J,_,_ C:,,,;__,,,_ f,)l--MY COMMISSION EXPIRES 1i-S~U:>15

2S778B4 (D11eJnn11ory JI, 2011)

208/345-96).1

M&M COURT REPORTING SERVICE

208/345-8800 (fax)
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ORIGINAL
CHANGE SHEET FOR LISA FARMER
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ORTGINAL
CHANGE SHEET FOR LISA FARMER
PAGE...li__ LINE_rr_ REASON FOR CHANGE: ______ :f,-JAf.)\/e1l 'fe-l\JT

·M1~'.fAK1;:;

,, ds~ • '-'
RCADS _ _ _l.:..i;..;___;~'----:--;------------------------

~·· N~ ~,

SHOULD REAC•

---~---------------PAGE---12_ LINE_,'.i_ R8ASON FOR CHAN::;~
~,
- - - - - -"- - - - - - - - - READS ~ -Co R.~~ C.,1" •
~-------------------1
SHOULD Rr::Ac ..i~s 1"1-ie:R~ vJ,..~ 'T'/P11J1o. No, 1v1ei o,A b19'i lAsc A ei'l-l. '
?AGE:

IS"

REASON fOR CHA!'lGE
\/,ICU° t,,'llU°S . Al>lb

LINE~·'6

-.~--1"ril~~e-

. ---,----,---,---,--=,c=-~~~~-.
C.,c!~ l!Q;f-,?"~
f'\)/1.. T1<1~ AAJS...V~ .

-r.i,a1W.V:~

READS ~'fr:l.filli~~I/J~V..l.cCl ___ tl/tN_0\l/~ITi!'.-~ f~f1:u/AA "'fOL' 'THi°_'-(_~1.-~..J~U.J_'l".,r
1-1-""'A""~T'fm t,1ne. o...i --riAe :., o~ ftA. 1'tt? fl.N'l..w°"ll. ••
SIJOULD REA0--t' ...

F/\GE__jJf_ LINE_H·l.>RE/\SON FOR CHANGC
READS

''

... , ,r,

PAGE_

"

Ct<itS. 1 '-li!"S.. e,\TT"l!Jl1i,\ ~€t"'!1. .__$>

SHOULD READ

/!:,_

,1\-

~N~D~-~·-·---

f l,(15, 1

T OcNT f.?..!Ow

wi.-10 tMl>,C Tw1SFCAM·''

_,

'{~.=--~·'------------------

LIN£_fi~-Z.O REASON FOR C~ANG£ - - - ~

. " 'l ~S I IT 03 to!. . 0"-lL-1 7',i~--f rl"'"-' c..fi-cic l,,'A(I.JC~ .-lt!°'f."T 1o 7'4~~READS ~~-lrll,.!, 'fu.t !lbl.\,i"./ fl:!1r,)I. '11t.S.IN\o 15' 7ki __C.1<1l:tK iv,MJ<:'.5 ,. '•
SHOULD READ

~---~-,!-~-+-_f-~1-~_0_~_-s-_5_._,_1_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

r,rnE.l:_';,_ REASON FOR CHANG,: _ _ _ _'_'_ _ _ _ _ _ _ _ _ _ __
"1iE.
"
.,
-1-i ~kN<..J O,lt(Jl M/lsj)_jt.~. - - - - - - - - - - - - -

~Acs_ls"_
R8/\DS

SHOULD Rf:AD

---~~I!~~

WR:"-E NS>

HJWI.:)

MA-iUC-$.. ,,

PAGE~ LINE_\_ REASON FOR CHANG!', _ _ _ _ _
t'----------/> _
,,

1...0QJ?,'-=OC"-"'--7_.______________________

READS

1'

FAGS

LINF.

RC/\SON FOR CH/\NGC

RCADS _ _ _ _ _ _ _ _ _ _ __

---------···----------

SHOULD R E A D - ~ - - - - - - - - - -

DEPONENT SIGNATURE::&

208/345-9611

~

JV~

M&M COURT REPORTING SERVICE

7577884 (V11e Ja,i,wry 11, 20/ I)

208/345-8800 (fax)

003776

-EXHIBIT 14
to Affidavit of Counsel Supplementing the Record

EXHIBIT 14
to Affidavit of Counsel Supplementing the Record

003777

ORIGINAL
CERTIFICAD OF .JERBMr WROBLEWSU

I, JDEHI WROBLEWSKr, being first duly sworn, depose and
say:

That I am the witness named i-n the foregoing deposition;
that I have read said deposition and know the contents thereof;
that the qJestions contained therein were propounded to me; and
that the a~swers therein contained are true and correct, except
for any changes that I may have listed on the Change Sheet
attached hereto.
DATED this
CHANGES ON ERRATA SHEET

SUBSCRIBED AND

SWOR~ to before me this

YES

j

"t&i
~ day of ~

2010.

NOTARY PUBLIC FOR

..:CDAk\O

~o,~, TP-e. -

RESID!tlG AT
MY CO,-..MISSION EXPIRES

2577484

208/345-9611

~&M COURT REPORTING SERVICE

C:, - t

-Jt,

(Dw ~cembtr25, 20/0)

208/345-8800 (fax)
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ORIGINAL
CHANG!! SHEE'l' FOR JEREMY WROBLEWSll
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MiiM COURT REPORTING SERVICE

2571484 (Dw Dl!CJ!mbcr 25, 20/0)

208/345-8800 (fax)
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EXHIBIT 15
to Affidavit of Counsel Supplementing the Record

EXHIBIT 15
to Affidavit of Counsel Supplementing the Record

003780

ORIGINAL
CERTIFICATE OF LESLIE ROBERTSON

I, LESLIE ROBERTSON, being first duly sworn, depose and
say:
That: am the witness named in the foregoing deposition;
that I have read said deposition and know the contents thereof;

that the questions contained therein were propounded to me; and
that the answers therein contained are true and correct, except
for any changes that I rr.ay have listed on the Change ::Jheet

attached hereto.
DATED this

fh

/j]_

day cf

(Ju,Lv-,,)oy,,

2010.

YES/

CHANGES ON ERRATA SHEET

SUBSCRZBED AND SWORN to

1'~
tlr:
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2010.

:J::t)Av)U
(5o1SC 1 IDCorl.Av

NOTARY ?UBLIC FOR

RESIDING AT

MY COMMISSION EXPIRES

b - )'3 - ZO/S-

25773M (Due December 25. 20/0/

208/345-9511

M&M COURT REFORTING SERVICE

208/345-8800 (f~x)
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ORIGINAL
CHANGE SHEET FOR LESLIE ROBERTSON

PAGE~ LINE__j_ ~EASON FOR CHANGE

READS

::--··
n 1) ~,...L,l\(!k'i::,__1

A~=~"-"'-"""'"-f,..J_,.._,~~·-----

\ ' 111\

...,_,_,_....,I
M t('.:...:..,,t:,.:er_,..)....,.._/r.u~c=-':f_.__I\_ _ _ _ _ _ _ _ _ _ __

SHOULD Ri::AD _ _ _

PAGE__1l_ LINE-9,__ R;c;ASO;:< FOR CHANGE
RE:ADs

'

'""uQ.

s~ou10 REAJ - - ~

~ $'Ti;S
::::

Dr2. __f:=: src....s_s.~·-·----.--------

PAGE_j_2_ 1rnE_!_1_ REASON !'OR CHANGE
RE.ADS

,,

_____/Jj:.1.l~$.'.:;,...,._~_.,8J_Lj....,,_.,.,,,,Al:\;,=...__ _ _ _ __

,,

M,s QvoTE?

N C:.C. Aa:IZ?Q/Th,T!C>N

11

-~-

''{lt.,Ckl~cc...::N,.__'_)- - - - -

s:~OCLD READ

-~WE~~
---~7..,.'-7-'-..;--,---------------------\' I.\
\I

PAGE--1£2 LINE_lL_ REASON FOR CF.ANGE

,, d~~- "

READS

___;I_\JO_._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SHOlJLD RE.AD _

1-.':L

?AGE

READS

Lrns

_Zl_

' fl

\ 1,:>C;

REAsoN roR cHANGE

MY --

\"'- n.

_M._,_lf).,__,...,,Q
....0-=..cQ,,_,_,1e=='---------

\,.\

'-"

~

lcZ:1_,!\_,,'/.L---~---------------LINE~ REASON fOR CHANGE M ~ ~ - _11.JT~R,~f>T"~ tN
,, 11-1~1 Co.,__'1_ _ _ _ _ __
,'--r
,,

SHOULD RSAD _ _

2AGE_j.s_
READS

I ~C'I

SHG:JLD RE:AD

22.

PAGE___il LINE

1)0

tv[L

REASON FOR CliA.'IGE

_,_,MJ.Jlc,,Sut;l..._,,Vc,,OTiCJ.ai::;°,.__ _ _ _ _ _ _ __
~

READS

~~(_O\,\L.!\

,, ,J

SHOULD REAJ
?A3E

LINE

\

e

M~

•I

Uy \k:lt;. Jt::'.· --

C.Ov.L-() Qu

. .-.-

"

:we.,_,!_,B..L,..-=··~--------

?.~ON FO?. CHANGE _ _ _ _ _ _ __

READS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SHOULD R E A D - - - - - - ~ - - - - - - - - - , , . . , , - - - - - - - - - -

S,CNATUR,
DEPONENT

208/345~9611

;f, .. ( J , ~ _ -

~j·~

M&M COURT REPORTING SERVICE

25773B4 (.?veDeccmbu25,2010)

208/345-8800 (fax)

003782

GREG H. BOWER
ADA COUNTY PROSECUTING ATTORNEY
.JAMES K. DICKINSON
Senior Deputy Prosecuting Attorney
SHERRY A. MORGAN
Senior Deputy Prosecuting Attorney
RAY J. CHACKO
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
(208) 287-7700
ISB Nos. 2798, 5296 and 5862
IN Tl IE DIS TRI CT COURT Of TI IE FOURTI I JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RITA HOAGLAND, individually and in her
capacity as Personal Representative of the
ESTATE OF BRADLEY MUNROE,

)
)
)
)
Plaintiffs,
)
)
VS.
)
)
ADA COUNTY, a political subdivision of the State )
ofldaho; ct al.
)
Defendants.
)

Case No. CV OC 0901461
DEFENDANTS' MOTION FOR
CLARIFICATION AND/OR
RECONSIDERATION OF THE
COURT'S ORDER DENYING
MOTION FOR COSTS AND

ATTORNEY'S FEES

)

COME NOW, Defendants, by and through their attorney of record, the Ada County
Prosecuting Attorney's Office, Civil Division, and move this Court to clarify its Order Denying
Motion for Costs and Attorney's Fees. This Motion is supported by the Memorandum in Support
of Defendants' Motion for Clarification and/or Reconsideration of the Court's Order Denying

, t'

\)\J
''-J

DEFENDANTS' MOTION FOR CLARIFICATION AND/OR RECONSIDERATION
OF THE COURT'S ORDER DENYING MOTION FOR COSTS AND ATTORNEY'S
FEES-PAGE 1
003783
g:\jkd\munroe\pleadings\motion for costs & fees\motion for clarification.doc

Motion For Costs and Attorney's Fees and the Defendants' Memorandum of Costs filed
simultaneously herewith.
DATED this 11 th day of April 2011.

GREG H. BOWER
Ada County Prosecuting Attorney

Sherry A. Morg
Senior Deputy Prosecuting Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11 th day of April 2011, I served a true and correct copy
of the foregoing DEFENDANTS' MOTION FOR CLARIFICATION AND/OR
RECONSIDERATION OF THE COURT'S ORDER DENYING MOTION FOR COSTS
AND ATTORNEY'S FEES to the following persons by the following method:

Darwin L. Overson
Eric B. Swartz
Jones & Swartz, PLLC
1673 W. Shoreline Drive, Suite 200
P.O. Box 7808
Boise, ID 83707-7808

Hand Delivery

_x__ U.S. Mail
Certified Mail
_ ___x_ Facsimile (208) 489-8988

DEFENDANTS' MOTION FOR CLARIFICATION AND/OR RECONSIDERATION
OF THE COURT'S ORDER DENYING MOTION FOR COSTS AND ATTORNEY'S
FEES-PAGE2
003784
g:\jkd\munroe\pleadings\motion for costs & fees\motion for clarification.doc
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APR 1 1 2011
CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY

GREG H. BOWER
ADA COUNTY PROSECUTING ATTORNEY
.JAMES K. DICKINSON
Senior Deputy Prosecuting Attorney
SHERRY A. MORGAN
Senior Deputy Prosecuting Attorney
RAY J. CHACKO
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83702
(208) 287-7700
ISB Nos. 2798, 5296 and 5862
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RITA HOAGLAND, individually and in her
capacity as Personal Representative of the
EST ATE OF BRADLEY MUNROE.
Plaintiffs,
VS.

)
)
)
)
)
)
)
)

ADA COUNTY, a political subdivision of the State )
)
ofldaho; et al.
)

Defendants.

Case No. CV OC 0901461
MEMORANDUM IN SUPPORT
OF DEFENDANTS' MOTION
FOR CLARIFICATION AND/OR
RECONSIDERATION OF THE
COURT'S ORDER DENYING
MOTION FOR COSTS AND
ATTORNEY'S FEES

)
)
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AND/OR RECONSIDERATION OF THE COURT'S ORDER DENYING MOTION FOR
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._
I.

INTRODUCTION

On March 30, 2011, this Court issued its Order Denying Motion for Costs and Attorney's
Fees (hereinafter "Order") in which the Court denied the Defendants' Restated Motion for
Award of Costs and Attorney Fees filed on March 4, 2011. 1
The Defendants respectfully request that this Court clarify its Order as it relates to their
costs 2 incurred in this action, based on the arguments set forth below. As required by I.R.C.P.
54( d)( 1) and 54( d)( 5), the Defendants have filed concurrently herewith its Memorandum of

Costs, as the issue of the Defendants' actual costs has not been presented to the Court. 3

II.

ARGUMENT

The substantive portion of the Court's Order reads:
Whether or not to grant an award of attorney's fees is within the Court's
discretion. In this case, I do not find that the case was brought or pursued
frivolously nor do I find that the Plaintiff acted without a reasonable basis in fact
or law. In considering the entire course oflitigation in this case and in the Court's
discretion, the Court denies the motion for an award of costs and fees.
Order, p. 1.

It appears from this language that perhaps the Court was only ruling on the Defendants'
request for attorney fees, pmticularly since the bulk of the Defendants' arguments contained in
the Motion center around their request for fees, even though the Motion was entitled "Restated
Motion for Award of Costs and Attorney Fees."

1

The Defendants initially filed the Ada County Defendants' Motion for Award of Costs and
Attorney Fees on February 3, 2011, after the Court granted summary judgment to twenty-four
(24) of the twenty-five (25) Defendants.
2 At this time, the Defendants are not asking for clarification or reconsideration of the Court's
denial of attorney fees in this case, but do not waive their right to assert such matters on appeal.
3 Though it is the Defendants' understanding that the Court has not yet ruled on the Defendants'
costs as a matter of right and discretionary costs, in an abundance of caution, and to the extent
necessary, the Defendants respectfully request the Court reconsider its Order based on I.R.C.P.
Il(a)(2).
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Since the Court has dismissed all of the Defendants from this case, the Defendants clearly
are the prevailing parties. As such. at a minimum, they are entitled to their costs as a matter of
right (all of which were reasonably incurred), since "costs shall be allowed as a matter of right to
the prevailing party or parties." I.R.C.P. 54(d)(l)(A); see also }vfcBride v. Ford A1otor Co., 105
Idaho 753. 765 (1983) (trial court ened in denying "Costs as a Matter of Right'" to defendants
who were the prevailing parties).
Additionally, the Defendants have incurred discretionary costs in defending this action.
I.R.C.P. 54(d)(l )(D) allows for an award of necessary and exceptional costs reasonably incurred
by the prevailing party..

Such costs4 incurred by the Defendants are set forth in their

Memorandum of Costs.

III.

CONCLUSION

Based on the foregoing, the Defendants respectfully request clarification and/or
reconsideration of its Order, and request an award of their costs as a matter of right and
discretionary costs incurred in the defense of this action, as the Defendants are the prevailing
parties.

7~

DATED this

Jl_ day of April 2011.
GREG H. BOWER
Ada County Prosecuting Attorney

)
By:
Sherry A. Morg
1
Senior Deputy Prosecuting Attom y

A portion of the discretionary costs were incurred after the Defendants made their Rule 68
Offer, which Plaintiff did not accept.
4
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._
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this --16ay of April 2011, I served a true and correct
copy of the foregoing MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION FOR
CLARIFICATION AND/OR RECONSIDERATION OF THE COURT'S ORDER DENYING
MOTION FOR COSTS AND ATTORNEY'S FEES to the following persons by the following
method:
Darwin L. Overson
Eric B. Swartz
Jones & Swartz, PLLC
1673 W. Shoreline Drive, Suite 200
P.O. Box 7808
Boise, ID 83707-7808

Hand Delivery

_____:-£._ U.S. Mail
Certified Mail

____f,.__ Facsimile (208) 489-8988
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APR 1 1 2011
CHRISTOPHER D. RICH, Clerk

GREG H. BOWER
ADA COUNTY PROSECUTING ATTORNEY

By ELYSH/A HOLMES
DEPUTY

JAMES K. DICKINSON
Senior Deputy Prosecuting Attorney
SHERRY A. MORGAN
Senior Deputy Prosecuting Attorney
RAY J. CHACKO
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
(208) 287-7700
ISB Nos. 2798, 5296 and 5862

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RlTA HOAGLAND, individually and in her
capacity as Personal Representative of the
ESTATE OF BRADLEY MUNROE,

)
)
)
)
Plaintiffs,
)
)
)
vs.
)
ADA COUNTY, a political subdivision of the State )
ofldaho; et al.
)
)
Defendants.
)
)

Case No. CV OC 0901461
MEMORANDUM OF COSTS

The following costs are claimed by the Defendants as the prevailing parties in the aboveentitled action, pursuant to Idaho Rules of Civil Procedure 54(d)(l) and other pertinent statutory
and case law.
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COSTS AS A MATTER OF RIGHT-1.R.C.P. 54(d)(l)(C)
Pursuant to I.R.C.P. 54(d)(l)(C), the following costs as a matter of right were incurred in
the above-entitled action:
1.

Filing Fees

$0.00

2.

Service

$182.81

•
•

(Attempted Service for Deposition) - Tri County $74.00
(Attempted Service for Deposition) - Bob Solito$ 108.81

$100.00

Witness Fees

3.

•
•
•
•
•

Jerry Mullenix - Deposition
Jeff Harry- Deposition
Cat Saucier - Deposition
Brittany Munroe -- Deposition
Greg Hoagland - Deposition

$20.00
$20.00
$20.00
$20.00
$20.00

4.

Travel Expenses for Witnesses to Attend Trial

$0.00

5.

Certified Copies of Documents Admitted Into
Evidence in a Hearing

$0.00

6.

Reasonable Costs to Prepare Exhibits for Trial (capped at $500.00)

$500.00

•

Canyon County Transcriptions (Jail Phone Calls) $990.00

7.

Bonds

$0.00

8.

Expert Fees (capped at $2,000.00)

$4,500.00

•
•
•

White Deposition
Powell Deposition
Metzner Deposition

$2,200.00
$500.00
$3,500.00

MEMORANDUM OF COSTS - PAGE 2
g:~kdlmunroelpleadingslmotion for costs & feeslmemorandum of costs.doc

003790

Depositions - Reporting & Transcribing

9.

•
•

•
•
•
•
•
•
•
•
•
•

Jeff Harry
Brittany Mumoe
Jerry Mullenix
Rita Hoagland
Greg Hoagland
Cat Saucier
White
Powell
Metzner
John Mumoe
Becky Huddleston
Rene Moon

$222.50
$444.75
$230.00
$1,177.00
$490.75
$245.00
$955.00
$830.25
$627.35
$150.00 (cancelled)
$180.00 (cancelled)
$85.00 (cancelled)

Depositions - 1 copy of each transcript

10.

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

•
•

Shanna Phillips
Michael Estess
Karen Barrett
Lisa Farmer
Ryan Donelson
Mike Drinkall
Gary Raney
David Weich
Jamie Roach
Matt Buie
Jim Johnson
Leslie Robertson
Jeremy Wroblewski
Michael Brewer
Candace Bowles
Tammy Parker
Linda Scown
Kate Pape

$5,637.60

$4,894.90

$182.35
$177.45
$528.95
$322.45
$154.80
$105.50
$598.60
$176.25
$94.45
$210.30
$1,031.70
$143.95
$204.40
$94.25
$83.85
$79.00
$177.70
$528.95

TOTAL COSTS AS A MATTER OF RIGHT

$15,815.31

MEMORANDUM OF COSTS - PAGE 3
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DISCRETIONARY COSTS- I.R.C.P. 54(d)(l)(D)
Pursuant to I.R.C.P. 54( d)(l )(0), the following necessary and exceptional costs were
reasonably incurred in the: above-entitled action:
Deposition Travel Costs

I.
•

Thomas White Deposition - Kansas
JKD hotel, rental car, per diem
SAM hotel, per di,em
Harmon Travel - airfare

•

Jim Johnson Deposition - San Fransisco, CA ($4,471.26)
$787.00
SAM hotel, per di,em
$1,078.14
JKD hotel, rental car, per diem
J. Mallet hotel, per diem
$1,748.52
Harmon Travel - airfare
$857.60

•

Jeffrey Metzner Deposition- Denver, CO ($2,029.08)
SAM hotel, per diem
$436.42
JKD hotel, rental car, per diem
$661.06
Harmon Travel - airfare
$931.60

•

Witness Depositions - Portland, OR & Sacramento, CA ($3,579.01)
SOC (investigator) hotel, per diem $304.00
SAM hotel, per diem
$721.87
JKD hotel, rental car, per diem
$1,269.74
$1,283.40
Harmon Travel- airfare

City, MO ($2,061.18)
$619 .15
$444.43
$997.60

Postage and Notary Charges

2.

•
•
•
•
•
•
3.

$12,140.53

Postage
Notary for Jim Johnson
9/30/10 FedEx
9/30/10 FedEx
10/21/10 FedEx
11/4/10 FedEx

$509.36
$26.80
$10.00
$225.95
$29.10
$181.33
$36.18

AES Temp Employee

$1,181.52

MEMORANDUM OF COSTS - PAGE 4
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Defendants' Expert Fees 1

4.

•
•
•

•
•
•
5.

Leslie Lundt
Thomas Rosazza
Daniel Kennedy
Charles Novak
Gary Dawson
Brian Mecham

$63,060.84

$11,272.50
$4,937.50
$38,385.84
$5,150.00
$1,440.00
$1,875.00

Expert Fees (Plaintiff)- Balance over $2,000 cap

•

•
6.

White ($2,200.00 total)
Metzner ($3,500.00 total)

$200.00
$1,500.00

Copies of Records

•
•

•
•
•
•

•
•

Caldwell Police
DJC
Dr. Bushi
Terry Reilly
Elks Rehab
St. Luke's
Clatsop County
National Archives/Bankruptcy

$1,700.00

$303.00

$42.80
$61.70
$1.50
$20.00
$9.00
$25.00
$38.00
$105.00

7.

Balance of Canyon County Transcriptions (over $500.00)

$490.00

8.

Investigator Fees

$233.75

TOT AL DISCRETIONARY COSTS

$79,619.00

GRAND TOTAL OF COSTS

$95,434.31

1For

the Court's information, $22,761.25 of the total expert witness fees claimed by the
Defendants were incurred after the Defendants' Rule 68 Offer was made to Plaintiff on January
19, 2011, which Plaintiff did not accept.
MEMORANDUM OF COSTS - PAGE 5
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or lDAHO

STATE

)
) ss.
)

County of Ada

Sherry A. Morgan, being first duly sworn upon oath, deposes and says:
1.

That this affidavit is made upon my personal knov,lcdge.

2.

That I am counsel of record with the Ada County Prosecuting Attorney's Office,

attorney for the Defendants in the above-entitled action; that I have read the itemization of costs
stated above; that those costs were actually and necessarily incurred in the above-entitled lawsuit;
and that to the best of my knowledge and belief, the items arc correct and the costs claimed are in
compliance with l.R.C.P. 54(d)(l)(C), 54(d)(l)(D), 54(d)(5) and other applicable rules and
statutorv case law.

.

ib
_J_J_ day of April 2011.

DATED this

GREG H. BOWER
Ada C
Prosecuting Attorney
By:

l-{·1-~z_
Sherry A. Morga
Senior Deputy Prosecuting Attorney

STATE OF IDAHO

)
) ss.
)

County of Ada

...

SUBSCRIBED AND SWORN to before me this $ v of April 20
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on t h i s ~ of April 2011, I served a true and correct
copy of the foregoing MEMORANUDM OF COSTS to the following persons by the following
method:

Darwin L. Overson
Eric B. Swartz
Jones & Swartz, PLLC
1673 W. Shoreline Drive, Suite 200
P.O. Box 7808
Boise, ID 83 707-7808

Hand Deli very
___::;.._ U.S. Mail
Certified Mail
_____x_ Facsimile (208) 489-8988
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_Lb_~

NO.

.l{fCl_:

A.M._ _ _ _F_IL'~t.

APR 2 2 2011

GREG H. BOWER
ADA COUNTY PROSECUTING ATTORNEY

CHRISTOPHER D. R 'CH G;nr~
8yCARLYLATIMORE:'
DEPUTY

JAMES K. DICKINSON
Senior Deputy Prosecuting Attorney
SHERRY A. MORGAN
Deputy Prosecuting Attorney
RAY J. CHACKO
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83702
(208) 287-7700
ISB Nos. 2798, 5296 and 5862
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RITA HOAGLAND, individually and in her
capacity as Personal Representative of the
ESTATE OF BRADLEY MUNROE,
Plaintiffs,

vs.

ADA COUNTY, a political subdivision of the
State ofldaho; et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 0901461
DEFENDANTS' OBJECTION AND
MOTION TO STRIKE AFFIDAVIT
OF COUNSEL TO SUPPLEMENT
THE RECORD

COME NOW, the Defendants by and through their attorneys of record, James K.
Dickinson, Sherry A. Morgan, and Ray J. Chacko, Deputy Prosecuting Attorneys, Civil Division,
and object to and move this Court for an Order striking Affidavit of Counsel to Supplement

DEFENDANTS' OBJECTION AND MOTION TO STRIKE AFFIDAVIT OF COUNSEL TO
SUPPLEMENT THE RECORD - PAGE 1
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Record. This Objection and Motion is made pursuant to Idaho Rules of Civil Procedure 56(e)
and l 2(f). This Motion is supported by the Memorandum filed herewith.
Oral argument is not requested.

DATED this 22 nd day of April 2011.
GREG H. I3OWER
Attorney

By:
. Dickinson
eputy Prosecuting Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 22 nd day of March 2011, I served a true and correct
copy of the foregoing DHENDANTS' OBJECTION AND MOTION TO STRIKE AfFIDA YIT Of COUNSl~L
TO SUPPLEMENT THE RECORD to the following persons by the following method:
Darwin L. Overson
Eric B. Swartz
Jones & Sw::irtz, PLLC
1673 W. Shoreline Drive, Suite 200
P.O. Box 7808
I3oise, ID 83 707- 7808

Hand Delivery
U.S. Mail
Certified Mail
Facsimile (208) 489-8988

DEFENDANTS' OBJECTION AND MOTION TO STRIKE AFFIDAVIT OF COUNSEL TO
SUPPLEMENT THE RECORD - PAGE 2
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APR 2 2 L'.011

GREG H. BOWER
ADA COUNTY PROSECUTING ATTORNEY

GHRISTOPHER D. RICH, Cierk
By CARLY LATIMORf::
DEPUTY

JAMES K. DICKINSON
Senior Deputy Prosecuting Attorney
SHERRY A. MORGAN
Senior Deputy Prosecuting Attorney
RAY J. CHACKO
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
(208) 287-7700
ISB Nos. 2798, 5296 and 5862

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RITA HOAGLAND, individually and in her
capacity as Personal Representative of the
ESTA TE OF BRADLEY MUNROE,
Plaintiffs,
vs.

)

)
)

Case No. CV OC 0901461

)

DEFENDANTS' MEMORANDUM IN
SUPPORT OF OBJECTION AND
MOTION TO STRIKE AFFIDAVIT
OF COUNSEL TO SUPPLEMENT
THE RECORD

)
)
)

)

ADA COUNTY. a political subdivision of the )
)
State of Idaho; et al.
)
Defendants.
)

I.

INTRODUCTION

On March 28, 2011, this Court entered its Order Granting Defendants' Motion for
Reconsideration and Denying Plaintiffs Motion for Reconsideration. Since only one Defendant
remained, granting Defendants' Motion for Reconsideration dismissed the Plaintiff's lawsuit in

DEFENDANTS' MEMORANDUM IN SUPPORT OF OBJECTION AND MOTION TO
STRIKE AFFIDAVIT OF COUNSEL TO SUPPLEMENT THE RECORD - PAGE
003798
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its entirety . 1 On April 11, 2011, Plaintiff filed an "Affidavit of Counsel Supplementing the
Record" (hereinafter "Affidavit").

Included in Plaintiffs filing were four (4) complete

depositions, numerous exhibits to one of those depositions and change sheets to ten (10)
additional depositions.2

II.

ARGUMENT

In mid-April, Plaintiff filed the Affidavit "supplementing" the record. Interestingly. there
is no longer any motion or hearing pending before the Court for Plaintiff to supplement. 3 As
such, the Affidavit in its entirety should be stricken as immaterial pursuant to Idaho Rule of Civil
Procedure 12(f) since there is no further pleading allowed by Plaintiff at this juncture.
In paragraph 3 of the Affidavit, Plaintiff also asks the Court to allow into evidence a
number of photographs. However, Plaintiff has failed to lay sufficient foundation to support the
admission of the bulk of the photos into evidence. See Detective Buie's Deposition (to which the
photographs are appended). Defendants object to the admission of the photographs and move to
strike that portion of the Affidavit pursuant to I.R.C.P. 56(e) and 12(f).

1

In its Memorandum Decision and Order filed January 20, 2011, this Court granted Summary
Judgment in favor of Ada County, every Ada County Defendant in his or her official capacity,
and every Ada County Defendant in his or her personal capacity save for Ada County psychiatric
social worker James Johnson (hereinafter "Johnson"). In mid-February, Johnson moved this
Court to reconsider its decision denying his Motion for Summary Judgment. In the abovereferenced March 28 th Order, this Court dismissed the claims against Johnson, ending the
Plaintiff's lawsuit.
2 To the extent the change sheets affect any deposition or cited portion of a deposition currently
admitted or considered by the Court, Defendants have no objection to supplementation.
Otherwise, Defendants object to the inclusion of the same and move to strike, based on the
arguments contained herein.
3 The only matters pending before this Court are Defendants' Motion for Clarification and/or
Reconsideration of the Court's Order Denying Motion for Costs and Attorney's Fees, and the
Defendants' Memorandum of Costs, and this filing does not seem related to those matters.
DEFENDANTS' MEMORANDUM IN SUPPORT OF OBJECTION AND MOTION TO
STRIKE AFFIDAVIT OF COU1\JSEL TO SUPPLEMENT THE RECORD - PAGE
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-·
Plaintiff also forwards that copies of the depositions alluded to in paragraphs 3 through 6
of the Affidavit 4 were not available (so ostensibly could not have been filed) until after "briefing
closed on Defendant's Restated Motion for Summary Judgment." However, those depositions
were available to Plaintiff when she filed her (most recent) motion to reconsider. One could
conclude that she did not feel these depositions were important or necessary when they might
have been relevant to a proceeding, and therefore Defendants object and move to strike
paragraphs 3 through 6 and the depositions they offer.

III.

CONCLUSION

Plaintiffs Afiidavit to supplement the record was filed after her case was dismissed, with
no pending matter to supplement. Allowing supplementation to the record at this stage in the
proceedings is pointless, since this additional information was not made available to or
considered by the Court.

As such, this filing is not only unorthodox, but superfluous and

confusing. Furthermore, certain documents lack proper foundation. The Defendants therefore
object and move to strike this filing.
DATED this 22 nd day of April 2011.
GREG H. BOWER
Ada CoW1ty Prosecuting Attorney

By:~-

Js.Dickinson

-

Senior Deputy Prosecuting Attorney

4

Paragraph 3 of the Affidavit refers to the deposition of Detective Buie; paragraph 4 refers to the
deposition of Thomas White, Ph.D.; paragraph 5 refers to the deposition of Nathan Powell,
M.S.W. and paragraph 6 refers to the deposition of Jeffrey Metzner, M.D.
DEFENDANTS' MEMORANDUM IN SUPPORT OF OBJECTION AND MOTION TO
STRIKE AFFIDAVIT OF COUNSEL TO SUPPLEMENT THE RECORD - PAGE
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 22 nd day of April 2011, I served a true and correct
copy of the foregoing DEFENDANTS' MEMORANDUM IN SUPPORT OF OBJECTION AND MOTION TO
STRIKE AFFIDAVIT OF COUNSEL TO SUPPLEMENT THE RECORD to the following persons by the
following method:
Darwin L. Overson
Eric B. Swartz
Jones & Swartz, PLLC
1673 W. Shoreline Drive, Suite 200
P.O. Box 7808
Boise, ID 83707-7808

~

Hand Delivery
U.S. Mail
Certified Mail
Facsimile (208) 489-8988

DEFENDANTS' MEMORANDUM IN SUPPORT OF OBJECTION AND MOTION TO
STRIKE AFFIDAVIT OF COUNSEL TO SUPPLEMENT THE RECORD - PAGE
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Eric B. Swartz, ISB #6396
Darwin L. Overson, ISB #5887
Joy M. Bingham, ISB #7887
JONES & SWARTZ PLILC
1673 W. Shoreline Drive, Suite 200 [83702]
Post Office Box 7808
Boise, Idaho 83707-7808
Telephone: (208) 489-8989
Facsimile: (208) 489-8988
E-mail: eri c@j onesand swartzlaw .com
darwin@jonesandswartzlaw.com
joy@jonesandswartzlaw.com

APR 2 5 2011
CHRISTOPHER D. RICH, Clerk
8)1 STEi- 1·t\\',c:-: IJJDAK
C~c·; 1-ry

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTR,ICT OF
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RITA HOAGLAND, individually, and in her
capacity as Personal Representative of the
ESTATE OF BRADLEY MUNROE,
Plaintiffs,
VS.

Case No. CV-OC-2009-01461

PLAINTIFF'S MOTION TO
DISALLO\V DEFENDANTS'
REQUEST FOR COSTS

ADA COUNTY, a political subdivision of the
State ofJdaho; et al.,
Defendants.

COMES NOW Plaintiff Rita Hoagland, by and through her attorneys of record herein and
pursuant to Rules 7(b)(l) and 54(d)(6) of the Idaho Rules of Civil Procedure, and moves this
Court to disallow the costs requested by Defendants in their April 11, 2011 Motion for
Clarification and/or Reconsideration, and Memorandum of Costs.
This Motion is supported by the pleadings of record herein as well as by the
Memorandum in Support of Plaintiffs Motion to Disallow Defendants' Request for Costs and in

PLAINTIFF'S MOTION TO DISALLOW DEFENDANTS' REQUEST FOR COSTS - 1

003802

Opposition to Defendants' Motion for Clarification and/or Reconsideration of the Court's Order
Denying Costs and Attorney Fees filed contemporaneously herewith.
DATED this 25th day of April, 2011.
JONES & S

By~c~~=-::'.".'~:-------. SWARTZ

DARWIN

L. OVERSON

JOYM. BINGHAM

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 25th day of ApriL 2011, a true and correct copy of the
foregoing document was served on the following individuals by the method indicated:
James K. Dickinson
Sherry A. Morgan
Ray J. Chacko
Deputy Prosecuting Attorneys
Civil Division

[ ]
[ ]
[X]
[ ]

U.S. Mail
Fax: 287-7719
Messenger Delivery
Email:jimd@adaweb.net
smorgan@adaweb.net

ADA COLNTY PROSECUTOR'S OFFICE

200 W. Front Street, Room 3191
Boise, ID 83702

B. SWARTZ
L. OVERSON
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RITA HOAGLAND, individually, and in her
capacity as Personal Representative of the
ESTATE OF BRADLEY MUNROE,
Plaintiffs,
vs.
ADA COUNTY, a political subdivision of the
State of Idaho; et al.,

Case No. CV-OC-2009-01461

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION TO
DISALLOW DEFENDANTS'
REQUEST FOR COSTS AND IN
OPPOSITION TO DEFENDANTS'
MOTION FOR CLARIFICATION
AND/OR RECONSIDERATION OF
THE COURT'S ORDER DENYING
COSTS AND ATTORNEY FEES

Defendants.

I. INTRODUCTION
Defendants' Motion for Clarification and/or Reconsideration of the Court's Order
Denying Costs and Attorney's Fees should be denied. Defendants state that this Court made an
erroneous ruling on Defendants' March 4, 2011 Rule 54 Motion for Costs. 1 This Court's Order

Defendants' Motion for R1~consideration and/or Clarification does not contest any other portion of the
Court's March 30, 2011 Order.
1
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on Defendants' Rule 54 request for costs was correct. There is no basis for Defendants' Motion
for Clarification and/or Reconsideration of this ruling. The Defendants' motion for costs was
properly denied.
Defendants' March 4, 2011 Motion for Costs, in addition to its April 11, 2011
Memorandum of Costs, fails to satisfy the elements required under Rule 54. Consequently, the
Court was correct in its March 30, 2011 Order.

And, it will be correct in denying the

Defendants' latest attempt to request an award of costs.
II. ARGUMENT

A.

Defendants' Request for Costs as a Matter of Right Should Be Denied
1.

Defendants Have Not Submitted Any Documentation to Substantiate
the Costs They Claim

Defendants have not submitted a single receipt m support of their alleged costs.
Consequently, neither the Plaintiff nor the Court has the foundation necessary to review and
evaluate the Defendants' claims for costs. For this reason, Defendants' Memorandum of Costs
should be denied in its entirety.
2.

Defend ants Fail to Make Any Apportionment of Costs

Even if the Defendants did provide this Court with documentation evidencing the costs
that they claim they incurred, Defendants fail to offer any guidance on how they believe any
costs as a matter of right should be apportioned. There were fourteen Defendants in this action.
Not all of them had the same interest. Some were guards, some were medical professionals, and
some were jail administrators. None of the deposition costs that the Defendants, collectively,
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claim were applicable to each Defendant's case. Further, some Defendants were released from
the case earlier than others, whether by order or by stipulation.2
It is not sufficient for Defendants, collectively, to argue that they all incurred the same

costs or the same share of costs. Defendants should have apportioned the costs so that the Court
could make its apportionment of costs determination under 54(d)(l)(B). Because the Defendants
have failed to apportionment costs among them, the Court cannot make its determination.
Additionally, the Plaintiff cannot review and comment on any proposed apportionment. For
these reasons, the Defendants' collective request for costs as a matter of right should be denied in
its entirety.
3.

Even if Defendants Did Present Evidence of Costs, and Even if They
Apportioned the Same, Certain of Their Claimed Costs Are Not Allowable

Rule 54 allows for costs for the transcription of depositions. It does not allow for costs
associated with the cancellation of a deposition. Defendants' Memorandum of Costs lists three
charges for depositions that never occurred and, consequently, were never transcribed.

•
•

Jobn t.funroe
Becky Huddleston

•

Rene ~rfoon

$150.00 (cancelled)
$180.00 (cancelled)
$85.00 (cancelled)

These costs are not allowable as a matter of right and should be denied. Attempted
service fees are not allowed as a matter of right. Costs of depositions that never took place are
not recoverable as a matter of right. There are no grounds on which this Court can find that any
of the claimed costs as a matter of right were reasonably necessary to the litigation. These costs
should therefore be disallowed.

2

Two were dismissed by stipulation that each party would pay their own costs and fees.
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B.

Defendants' Request for Discretionary Costs Should Be Denied

In addition to failing to submit any evidence of costs incurred, and in addition to failing
to make any apportionment of costs, the Defendants' request for discretionary costs fails to meet
the requirements of Rule 54. Defendants have not demonstrated, or even argued, that this case is
the type of case that warrants an award of discretionary costs.
1.

Defendants Fail to Attempt to Show How and Why This Case or the Costs
They Allegedly Incurred Were "Exceptional."

None of the $79,619.00 in discretionary costs sought by the Defendants should be
awarded.

Discretionary costs are only appropriate "upon a showing that said costs were

necessary and exceptional costs reasonably incurred, and should in the interest of justice be
assessed against the adverse party." I.R.C.P. 54(d)(l)(D). And, it is not enough that costs be
"exceptional;" the case itself must be found to be "exceptional."

"This Court has always

construed the requirement that a cost be 'exceptional' under I.R.C.P. 54(d)(l)(D) to include
those costs incurred because the nature of the case was itself exceptional." Hayden Lake Fire
Protection Dist. v. Alcorn, 141 Idaho 307, 314, 109 P.3d 161, 168 (2005). See also, City of
McCall v. Seubert, 142 Idaho 580, 589, 130 P.3d 1118, 1127 (2006) (whether costs are

exceptional is evaluated within the context of the nature of the case); Great Plains Equip., Inc. v.
Northwest Pipeline Corp . , 136 Idaho 466, 475, 36 P.3d 218, 227 (2001) (case, and therefore

costs and witness fees, was "exceptional given the magnitude and nature of the case.").
"If a party does lllOt attempt to explain why the costs are necessary and exceptional,

that party is not entitled to discretionary costs. The party must also show that the costs
should be assessed against the adverse party 'in the interest of justice.'" Richard J. and
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Esther E. Wooley Trust v. DeBest Plumbing, Inc., 133 Idaho 180, 188, 983 P .2d 834, 842 (Idaho

1999) (emphasis added; citation omitted).
Neither the Defendants' Motion for Costs, Restated Motion for Costs, nor Memorandum
of Costs contains any argument or claim that this case, or its associated costs, are "exceptional."
Nor do the Defendants state why their costs should be awarded in the interest of justice. The
Defendants' request for dllscretionary costs should, therefore, be denied in its entirety.
2.

Neither this Case, nor Costs Incurred Therein, were "Exceptional."

"Exceptional" costs are reserved for exceptional cases: "This Court has always construed
the requirement that a cost be 'exceptional' under I.R.C.P. 54(d)(l)(D) to include those costs
incurred because the nature of the case was itself exceptional." Hayden Lake Fire Protection
Dist. v. Alcorn, 141 Idaho 307, 314, 109 P.3d 161, 168 (2005). See also, City of McCall v.
Seubert, 142 Idaho 580, 589, 130 P.3d 1118, 1127 (2006) (whether costs are exceptional is

evaluated within the context of the nature of the case); Great Plains Equip., Inc. v. Northwest
Pipeline Corp., 136 Idaho 466, 475, 36 P.3d 218, 227 (2001) (case, and therefore costs and

witness fees, was "exceptional given the magnitude and nature of the case.").
This case is just simply not the type of case that Idaho law recognizes as being
"exceptional." For example, in Puckett v. Verska, a medical malpractice case involving two
trials and allegations of an anterior cervical diskectomy and fusion with autograft causing a
spinal cord contusion and partial paralysis, was found to be exceptional with exceptional costs
only because of the case's long course of litigation and its complexity. Puckett v. Verska, 144
Idaho 161, 169, 158 P.3d 937, 945 (2007) ("the district court considered the exceptionality of the
costs in light of the 'long course of litigation [two trials] and complexity of this case []. "'). The
case of Great Plains was found to be exceptional "given the magnitude and nature of the case."
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Great Plains Equip., Inc.. v. Northwest Pipeline Corp., 136 Idaho 466, 475, 36 P.3d 218, 227

(2001 ). Great Plains involved approximately fifty subcontractors, equipment lessors, insurance
providers and other unpaid vendors filing claims of lien that led to summary judgment, an appeal
and reversal, and a remittitur. Great Plains, 136 Idaho 466, 469, 36 P.3d 218-19, 221-22.
This case, and costs associated therewith, does not rise to the level of Puckett or Great
Plains. Even if this case was "exceptional," the costs that Defendants allege they incurred are

not exceptional.
The discretionary costs that Defendants are seeking include the following categories:
(1) "Deposition Travel Costs;" (2) "Postage and Notary Charges;" (3) "AES Temp Employee;"

(4) "Defendants' Expert Fees;" (5) "Expert Fees over the $2,000 cap;" (6) "Copies of Records;"
(7) "Canyon County Transcripts;" and (8) "Investigator Fees." 3 These costs are ordinary costs
that are generally associated with litigation and this type of action. The Idaho Supreme Court
has stated that routine litigation costs are not exceptional but are ordinary. See, e.g., Fish v.
Smith, 131 Idaho 492, 493-94, 960 P.2d 175, 176 (1998) (denial of expert witness fees was not

an abuse of discretion where they were not "exceptional" in that "the vast majority of litigated
personal injury cases ... routinely require an assessment of the accident and the alleged injuries
by various sorts of doctors of medicine, accident reconstructionists, vocational experts and so
on"); Hayden Lake Fire Protection Dist. v. Alcorn, 141 Idaho 307, 314, 109 P.3d 161, 168
(2005) ("Certain cases, such as personal injury cases, generally involve copy, travel and expert
witness fees such that these costs are considered ordinary rather than 'exceptional' under
I.R.C.P. 54(d)(l)(D)") citinglnama v. Brewer, 132 Idaho 377,384,973 P.2d 148, 155 (1999).

3

Defendants' Memorandum of Costs, pp. 4-5.
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In fact, the Idaho Supreme Court and Idaho Court of Appeals are in accord that expert
witness costs arising from work required to be done by experts, regardless of the subject matter
of the case, are routine litigation costs and are not exceptional unless the case is exceptional. See
Total Success Investments, LLC v. Ada County Highway Dist., 148 Idaho 688, 227 P.3d 942, 948

(Ct. App. 2010) (surveyor costs in action involving encroachments were not exceptional costs
but were "a routine cost associated with modem litigation overhead, especially when a case
involves encroachments upon real property."); Hayden Lake Fire Protection Dist. v. Alcorn, 141
Idaho 307, 314, 109 P .3d 161, 168 (2005) ( holding that the trial court's denial of expert fees was
not an abuse of discretion where "the trial court considered the nature of [the] case as a class
action and its effect on numerous Idaho businesses and found that although expert witnesses
were necessary and their fees reasonable, the costs were not exceptional for a class action suit").
This is so even if the expert costs are from experts who were instrumental in the case. Being an
instrumental expert witness does not make that expert witness's costs "exceptional." See Evans
v. State, 135 Idaho 422, 432, 18 P.3d 227, 273 (Ct. App. 2001) (mere fact that a witness was

instrumental to a case does not mean that their costs were exceptional).
Although Defendants' Motion and Memorandum are not accompanied by any
information with which to determine what the costs were, or were for, the costs of "Deposition
Travel;" "Postage and Notary Charges;" "AES Temp Employee;" "Defendants' Expert Fees;"
"Expert Fees over the $2,000 cap;" "Copies of Records;" "Canyon County Transcripts;" and
"Investigator Fees," all appear to be routine and ordinary litigation expenses. Such expenses are
not "extraordinary," and they should, therefore be denied.
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3.

It Would Not Be in the Interest of Justice to Award Discretionary Costs
to the Defeudauts

Neither the Defendants' Motion for Costs, Restated Motion for Costs, nor its
Memorandum of Costs contains any argument or claim that the costs the Defendants' seek
should be awarded "in the interest of justice," as required by Rule 54. Even if the Defendants
had not failed in the respects stated above, Defendants' failure to make any claim or argument
that the interest of justice: requires the award of costs is, alone, a sufficient basis for denying the
Defendants' request for an award of discretionary costs. "The party must also show that the

costs should be assessed against the adverse party 'in the interest of justice.'" Richard J and
Esther E. Wooley Trust v. DeBest Plumbing, Inc., 133 Idaho 180, 188, 983 P.2d 834, 842 (Idaho
1999) (emphasis added; citation omitted).

C.

Defendants Are Not Entitled to au Award of Costs Under IRCP 68 for
Costs Incurred Prior to Service of Their Offer of Judgment.
Defendants point out in footnote 1 of their Memorandum of Costs that "$22,761.25 of the

total expert witness fees claimed by the Defendants were incurred after the Defendants' Rule 68
Offer was made to Plaintiff on January 19, 2011, which Plaintiff did not accept." However, by
operation of IRCP 68(b )(i), an offeror may only seek those costs incurred after the offer of
judgment where the offer is greater than the monetary amount awarded to the offeree:
If the adjudicated award obtained by the offeree is less than the
offer, then
(i)

the offeree must pay those costs of the offeror as allowed by
Rule 54(d)(l), incurred after making of the offer;

(ii) the offeror must pay those costs of the offeree, as allowed by
Rule 54(d)(l), incurred before the making of the offer; ....
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The purpose of IRCP 68's structure and allocation is to encourage the parties to settle
earlier rather than later in the litigation. Here, by their own admission, the Defendants waited
until far into the litigation to extend the offer of judgment. As such, they have foreclosed their
claim for costs arising prior to the offer of judgment. The only costs Defendants have identified
that were incurred after the offer of judgment are those in their footnote. All other costs are
disallowed pursuant to IRCP 68.

III. CONCLUSION
For the foregoing reasons, Plaintiff Rita Hoagland respectfully requests that Defendants'
Motion for Clarification and/or Reconsideration and Memorandum of Costs be denied in their
entirety.
DATED this 25th day of April, 2011.

DARWIN L. OVERSON
JOY M. BINGHAM
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
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ESTA TE OF BRADLEY MUNROE,
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)
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)
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)
)
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OPPOSITION TO DEFENDANTS'
MOTION FOR CLARIFICATION
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)
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)
)

COME NOW, the Defendants, by and through their attorneys of record, James K.
Dickinson, Sherry A. Morgan, and Ray J. Chacko, Deputy Prosecuting Attorneys, Civil Division,
and hereby respond to Plaintiffs Motion to Disallow Defendants' Request for Costs and her

DEFENDANTS' RESPONSE TO PLAINTIFF'S MOTION TO DISALLOW DEFENDANTS'
REQUEST FOR COSTS AND RESPONSE TO PLAINTIFF'S OPPOSITION TO
DEFENDANTS' MOTIO~ FOR CLARIFICATION AND/OR RECONSIDERATION OF THE
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Opposition to Defendants' Motion for Clarification and/or Reconsideration of the Court's Order
Denying Costs and Attorney Fees, filed on April 25, 2011 (hereinafter "Opposition
Memorandum").

I.
A.

ARGUMENT

Defendants Are the Prevailing Parties and Are Entitled to Costs as a Matter of
Right.
Idaho Rule of Civil Procedure 54(d)(l) provides that "costs shall be awarded as a matter

of right to the prevailing party or parties .... " "The prevailing party in a civil action has a right
to seek reimbursement of the costs incurred in prosecuting or defending the action." Fish v.

Smith, 131 Idaho 492, 493, 960 P.2d 175, 176 (1998). Since the Defendants are the prevailing
parties, they are entitled to recover the costs enumerated in Rule 54( d)(l )(C). Plaintiff has not
(and cannot) make an argument that the Defendants did not prevail in this action, and forward no
legitimate argument that they are not entitled to their costs as a matter of right.
1.

The Prevailing Party Is Not Required to Submit "Documentation to Substantiate
the Costs."

Regarding a prevailing party's memorandum of costs, Rule 54(d)(5) requires that, "[s]uch
memorandum must state that to the best of the party's knowledge and belief the items are correct

and that the costs claimed are in compliance with this rule." An "affidavit of [counsel] setting
forth [the client's] costs and attorney fees covers all of the requirements of I.R.C.P. 54(d)(5)."

Great Plains Equip., Inc. v. Northwest Pipeline Corp., 132 Idaho 754, 775, 979 P.2d 627, 648
(1999).
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In their Memorandum of Costs, the Defendants' counsel of record provided such an
affidavit. The Idaho Rules of Civil Procedure and case law require nothing further.' Plaintiff's
argument that the Defendants' Memorandum of Costs should be denied since they did not
provide any supporting documents is therefore without merit.
2.

Plaintiff Misreads I.R.C.P. 54(d)(l)(B) Regarding Apportionment of Costs.

Plaintiff argues that Rule 54( d)( I )(B) requires the Defendants to apportion their costs
amongst themselves, and since they did not do so, they are not entitled to their costs. Plaintiff,
however, misreads this Rule. Rule 54(d)(l )(B) states:
Prevailing Party. In determining which party to an action is a prevailing party
and entitled to costs, the trial court shall in its sound discretion consider the final
judgment or result of the action in relation to the relief sought by the respective
parties. The trial court in its sound discretion may determine that a party to an
action prevailed in part and did not prevail in part, and upon so finding may
apportion the costs between and among the parties in a fair and equitable manner
after considering all of the issues and claims involved in the action and the
resultant judgment or judgments obtained.
This Rule concerns the determination of the prevailing party by the court, and the
apportionment of costs by the court among prevailing and non-prevailing parties. Only if the
court determines that a party prevailed in part and did not prevail in part does apportionment of
costs occur, and the apportionment is between the prevailing and non-prevailing parties (not
between the prevailing parties themselves). Further, there is no requirement that the Defendants
undertake this task - this is a discretionary function of the court. The Rule does not require the
prevailing parties to apportion the costs of the defense amongst themselves.2

1

However, if requested by the Court, the Defendants will provide supporting documentation for
their costs.
2 Even if this was a requirement of the Rule, there is nothing to apportion in this case, since all
defense costs were paid by Ada County as required by Idaho Code§ 6-903.
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Apportionment is simply not an issue in a case where, as is here, all of the defendants
prevailed and the plaintiff's case was dismissed in its entirety. Once again, Plaintiffs argument
is without merit.
The Defendants are therefore entitled to, at the very least, an award of their costs as a
matter of right, as set forth in I.R.C.P. 54(d)(l)(C). The Defendants should be awarded their
discretionary costs as well.
B.

As the Prevailing Parties, the Defendants Should Also Be Awarded Their
Discretionary Costs.
The prevailing party in a case may seek an award of its discretionary costs:
Additional items of cost not enumerated in, or in an amount in excess of that
listed in subparagraph (C), may be allowed upon a showing that said costs were
necessary and exceptional costs reasonably incurred, and should in the interest of
justice be assessed against the adverse party. The trial court, in ruling upon
objections to such discretionary costs contained in the memorandum of costs,
shall make express findings as to why such specific item of discretionary cost
should or should not be allowed. In the absence of any objection to such an item
of discretionary costs, the court may disallow on its own motion any such items of
discretionary costs and shall make express findings supporting such disallowance.

I.R.C.P. 54(d)(l)(D).
It is within the trial court's discretion whether to award the prevailing party discretionary

costs.

On appeal, the party opposing an award of discretionary costs bears the burden of

demonstrating that the district court abused its discretion. Puckett v. Verska, 144 Idaho 161, 169,
158 P.3d 937,945 (2007).
The trial court must make express findings as to why the prevailing party's discretionary
costs should or should not be awarded. Hayden Lake Fire Protection District v. Alcorn, 141
Idaho 307,314, 109 P.3d 161, 168 (2005). "Express findings as to the general character of
requested costs and whethi:r such costs are necessary, reasonable, exceptional, and in the interest
DEFENDANTS' RESPONSE TO PLAINTIFF'S MOTION TO DISALLOW DEFEI\J'DANTS'
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of justice is sufficient to comply with this requirement." Id. The trial court need not evaluate the
requested costs item by item. Puckett v. Verska, 144 at 170, 946. "A court may evaluate whether
costs are exceptional within the context of the nature of the case."

City of McCall v. JP.

Seubert, 142 Idaho 580,588, 130 P.3d 1118, 1126 (2006).

I.

Defendants' Discretionary Costs Were Necessary, Exceptional and Reasonably
Incurred, and Should in the Interest of Justice be Assessed Against the Plaintiff.

As the Court is aware, this is an exceptional case involving unique factual scenarios and
legal arguments which typically do not appear in a standard tort claim.

Section 1983 cases

themselves are not common (especially when brought in state court), particularly when they
involve inmate suicide and Monell claims. Further, as the record shows, the suicide of an inmate
in the Ada County Jail is extremely rare. Unfortunately, given the nature of the case, no one can
know Mr. Munroe's thought process or state of mind.

It was therefore incumbent upon the

Defendants to reconstruct what occurred - the Defendants were required to go back and put the
pieces together to try to get a complete picture of Mr. Munroe's life and his state of mind in order
to properly and effectively defend the allegations brought against them.

This constituted

exceptional preparation by the Defendants in putting together their defense.
This case is also procedurally exceptional and, contrary to Plaintiffs arguments, 1s
exactly the type of case in which discretionary costs should be awarded. A review of the record
shows just how exceptional and out of the ordinary this case has been.
Plaintiff filed the first of four (4) complaints on January 23, 2009, against Ada County
Sheriff Gary Raney and several detention deputies, as well as the Jail's Health Services Unit
administrator. In May 2010, the Defendants filed their first summary judgment motion based on
this complaint. This motion was forty-one (41) pages in length and was supported by fourteen
DEFENDANTS' RESPONSE TO PLAINTIFF'S MOTION TO DISALLOW DEFENDANTS'
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(14) affidavits. The claims sought to be dismissed were a state tort action for wrongful death, a
state tort action for intentional infliction of emotional distress, and a federal civil rights § 1983
deliberate indifference claim.
As a result of the filing of the Defendants' summary judgment motion, the Plaintiff
abandoned each of her state law claims and dismissed all of the Defendants against whom the
federal§ 1983 claims were directed. This was, in essence, a complete retraction of her complaint. 3
Plaintiffs next step was to file a totally new complaint against almost all new
Defendants, seven (7) months before trial. The second amended complaint was exceptionally
lengthy at ninety (90) pages in length and four hundred sixty-six (466) paragraphs. It was a

completely different complaint from the first. Seven (7) of the eight (8) original Defendants were
dismissed and replaced with eleven (11) new Defendants, including Ada County, seven (7)
members of the Jail's Health Services Unit stall :md two (2) medical doctors under contract with
Ada County. The causes of action were also completely different. Gone in their entirety were
the state law claims. Instead, Plaintiff now alleged only § 1983 civil rights actions that were
different from those alleged in her first complaint, and were directed at none of the prior § 1983
Defendants. The focus of the lawsuit shined entirely from the actions of the individual deputies
to the medical care Mr. Munroe received at the Jail, along with the policies and customs or the
Ada County Sheriffs Office.

3

Consequently, the Defendants were placed in the exceptional situation of being forced to incur
time and expense defending the civil rights claim, the wrongful death claims and the intentional
infliction of emotional distress claim, only to have the Plaintiff abandon her complaint after
seventeen ( 17) months of litigation.
DEFENDANTS' RESPONSE TO PLAINTIFF'S MOTION TO DISALLOW DEFENDANTS'
REQUEST FOR COSTS AND RESPONSE TO PLAINTIFF'S OPPOSITION TO
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Complicating matt,~rs even more, the Plaintiff amended her new complaint two more
times. The second amendment added two (2) new deputies as Defendants, and the third added a
claim for punitive damages. 4
On September 20, 2010, the Defendants filed a motion to dismiss based on the
ineligibility of Mr. Munroe's Estate and Rita Hoagland as valid § 1983 plaintiffs under Idaho
law. This Court agreed that Idaho law precluded the Estate from bringing claims and dismissed
Count I of the third amended complaint.

The Defendants were forced to file motions and

memoranda twice to dismiss a plaintiff who brought suit with no standing.
Soon thereafter, the Defendants filed a restated summary judgment motion.

The

Defendants were obliged to research, write and collect new affidavits to support the restated
summary judgment argument tailored to the new § 1983 claims. On January 20, 2011, this Court
granted summary judgment against the Plaintiff and dismissed all counts except that brought
against Defendant Johnson in his individual capacity. The Plaintiff moved for reconsideration of
the Court's order, which was denied by the Court.

The Defendants also moved for

reconsideration, which the Court granted, thus ending the lawsuit.
All the while, the Defendants were also preparing for trial, which was set to begin on
February 9, 2011. This included taking nine (9) depositions (two (2) of which were of Plaintifrs
expert witnesses who resided in different states, thus requiring the Defendants to incur travel
expenses), and defending eighteen ( 18) depositions (one (I) of which occurred in California, also
resulting in travel expenses).

Plaintiff also filed an identical lawsuit in federal court - Hoagland v. Ada County, et al.,
10-CV-00486-EJL, forcing the Defendants to argue for its dismissal.
DEFENDANTS' RESPONSE TO PLAINTIFF'S MOTION TO DISALLOW DEFENDANTS'
REQUEST FOR COSTS AND RESPONSE TO PLAD\J"TIFF'S OPPOSITION TO
DEFENDANTS' MOTION FOR CLARIFICATION AND/OR RECONSIDERATION OF THE
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In order to depose two (2) of Plaintiffs expert witnesses, Dr. Thomas White and Dr.
Jeffery Metzner, the Defendants were forced to pay thousands of dollars in expert witness fees.
This was an unavoidable, necessary and exceptional expense, since the fees charged were well
over the amount as allowed by Rule 54( d)(l )(C).
Given the exceptionally unique factual scenario involved in the case, and in order to
properly defend against Dr. White and Dr. Metzner (purported to be national experts in jail and
prison suicide), the Defendants were forced to hire experts of their own. The Defendants were
not able to find a jail suicide expert locally. Dr. Daniel Kennedy and Thomas Rosazza were
therefore hired, resulting in the payment of thousands of dollars in expert witness fees.
Psychiatrists Dr. Leslie Lundt and Dr. Charles Novak were local experts hired to rebut the
testimony of Dr. Metzner. Since the Plaintiff hired an expert social worker, the Defendants were
forced to hire one as well - Brian Mecham. Additionally, since the Plaintiff raised arguments
centering around the drug Celexa as a possible causal link to Munroe's suicide (a truly
exceptional and uncommon legal argument), the Defendants were required to hire a
pharmacologist, Dr. Gary Dawson.
Since discovery production from Plaintiff was rather minimal, the Defendants were
obliged to undertake their own investigation for documents and other information relating to Rita
Hoagland and Bradley Munroe. Many organizations required the payment of copying fees prior
to the release of documents, thus the Defendants incurred such fees. As a result, the Defendants
also incurred investigator fees, plus postage and notary fees for the mailing of documents.
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.

_

All of the Defendants' discretionary costs were necessary, exceptional and reasonably
incurred, and should in the interest of justice be assessed against the Plaintiff. 5
2.

Plaintiff Misreads Case Law Regarding Discretionary Costs.

Plaintiff makes the sweeping claim that "[t]his case is just simply not the type of case that
Idaho law recognizes as being 'exceptional."' Opposition Memorandum, p. 5. However, the
Supreme Court has never held that certain "types of cases" do not warrant an award of
discretionary costs. Rather, the Supreme Court reviews each individual case for an abuse of
discretion by the trial court and, when finding none, will uphold the trial court's award. 6
Plaintiff makes a similar (and incorrect) generalization when she states that, "[t]he Idaho
Supreme Court has stated that routine litigation costs are not exceptional but are ordinary," and
cites to Fish v. Smith, 131 Idaho 492, 960 P.2d 175 (1998) in support of this contention. Id., p. 6.
However, this is the same erroneous argument made by the plaintiffs in the 1999 case Wooley
Trust. In that case, plaintiff Phillippi Plaza argued that the trial court abused its discretion when

awarding defendant DeBest Plumbing discretionary costs for a consulting fee paid to a fire
expert, costs of photographs taken for the benefit of the expert, and airfare for DeBest's counsel
to fly to California to take depositions, stating that none of these costs were exceptional. Wooley

5

Some of the costs may have been avoided had the Plaintiff not completely changed her case by
filing a brand new complaint seven (7) months before trial.
6 Plaintiff also cites (in bold font, no less) to Richard J. and Ester E. Wooley Trust v. DeBest
Plumbing, Inc., 133 Idaho 180, 983 P.2d 842 (1999) for the proposition that, "If a party does not
attempt to explain why the costs are necessary and exceptional, that party is not entitled to
discretionary costs." Opposition Memorandum, pp. 4 and 8. However, it should be noted that
this language appears in the dissent written by Justice Silak, and does not represent the opinion of
the Court. Similarly, Plaintiff also appears to convolute and misconstrue I.R.C.P. 68 in a manner
not consistent with the law.
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Trust v. De Best Plumbing, 133 Idaho at I 86, 983 P.2d at 840. Phillippi Plaza argued that the
Fish case stood for the proposition that expert fees and travel costs are never exceptional. The

Supreme Court corrected Phillippi Plaza by stating, "Phillippi Plaza reads Fish as a
determination that expert fees and travel costs are not exceptional. This is incorrect. Fish merely
applied the abuse of discretion standard and concluded that the district court did not abuse its
discretion." Id., at 187, 841. Here, Plaintiffs similar argument therefore fails.
On page 7 of her Opposition Memorandum, Plaintiff once again makes an incorrect
generalization by stating that, "the Idaho Supreme Court and Idaho Court of Appeals are in
accord that expert witness costs arising from work required to be done by experts, regardless of
the subject matter of the case, are routine litigation costs and are not exceptional unless the case
is exceptional."

However, the language cited to by Plaintiff to support this contention is

language from the various district courts in reaching the determination to deny a request for
discretionary costs - not language from the Supreme Court. As stated above, the Supreme Court
reviews an award or denial of discretionary costs based on the abuse of discretion standard. Jn
these decisions, the Supreme Court was simply referencing the language used by the district
courts in reaching its determination that no abuse of discretion occurred.
What Plaintiff fails to recognize is that discretionary costs can include "travel expenses
along with other expenses such as photocopying, faxes, postage and long distance telephone
calls." Wooley Trust v. DeBest Plumbing, 133 Idaho at 187, 983 P.2d at 841. They can also
include photographs and additional expert witness fees, and airfare for counsel to travel to take
depositions. Id. As long as the district court makes the proper findings in awarding discretionary
costs, the Supreme Court will allow such award to stand based on the abuse of discretion
standard.
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,_.

......
II.

,....

CONCLUSION

Since the Defendants are the prevailing parties, they are entitled to recover their costs as a
matter of right pursuant to I.R.C.P. 54(d)(l)(C). Additionally, the Defendants should be awarded
their discretionary costs, since these costs were necessary, exceptional and reasonably incurred.
This case factually, legally and procedurally was quite exceptional, and as such, in the interest of
justice, the discretionary costs should be assessed against the Plaintiff. The Defendants therefore
respectfully request that the Court award them their costs as a matter of right and their
discretionary costs as fully set forth in their Memorandum of Costs, previously filed with the
Court.
~~
DATED thisE- day of May 2011.

GREG H. BOWER
Ada County Prosecuting Attorney

Sherry A. Mor an
Senior Deputy Prosecuting Attome
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ a y of May 2011, I served a true and correct
copy of the foregoing DEFENDANTS' RESPONSE TO PLAINTIFF'S MOTION TO
DISALLOW DEFENDANTS" REQUEST FOR COSTS AND RESPONSE TO PLAINTIFF'S
OPPOSITION TO DEFENDANTS'
MOTION FOR CLARIFICATION AND/OR
RECONSIDERATION OF THE COURT'S ORDER DENYING COSTS AND ATTORNEY
FEES to the following persons by the following method:

Eric B. Swartz
Darwin L. Overson
Jones & Swartz, PLLC
1673 W. Shoreline Drive, Suite 200
P.O. Box 7808
Boise, Idaho 83707-7808
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Hand Delivery
U.S. Mail
Certified Mail
Facsimile
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JONES & SWARTZ PLJLC
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Post Office Box 7808
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Telephone: (208) 489-8989
Facsimile: (208) 489-8988
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MAY O3 2011
CHRISTOPHER D. RICH, Clerk
By JERI HEAfON
DEPUTY

Attorneys for Plaintiff/ Appellant

IN THE DISTRJCT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RITA HOAGLAND, individually, and in her
capacity as Personal Representative of the
ESTATE OF BRADLEY MUNROE,
Plaintiff/ Appellant,

Case No. CV-OC-2009-01461

NOTICE OF APPEAL

vs.
ADA COUNTY, a political subdivision of the State of Idaho;
ADA COUNTY SHERIFF, GARY RANEY, an elected
official of Defendant Ada County and the operator of the Ada
County Sheriff's Office and Ada County Jail, in his individual
and official capacity; LINDA SCOWJ~, in her individual and
official capacity; KA TE PAPE, in her individual and official
capacity; STEVEN GARRETT, M.D., in his individual and
official capacity; MICHAELE. ESTESS, M.D., in his
individual and official capacity; RICKY LEE STEThTBERG,
in his individual and official capacity; KAREN BARRETT , in
her individual and official capacity; JENNY BABBITT, in her
individual and official capacity; JAMES JOHJ\J'SON, in his
individual and official capacity; JEREMY WROBLEWSKI,
in his individual and official capacity; DAYID WEICH, in his
individual and official capacity; LISA FARMER, in her
individual and official capacity; JAMIE ROACH, in her
individual and official capacity; and JOHN DOES I-X,
unknown persons/ entities who may be liable to the Plaintiffs,
Defendants/Respondents.
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TO:

THE ABOVE NAMED PARTIES, ADA COUNTY, GARY RANEY, LINDA SCOWN,
KATE PAPE, JAMES JOHNSON AND JEREMY WROBLEWSKI, AND THEIR
ATTORNEYS OF RECORD, JAMES K. DICKINSON (iimd@adaweb.net), SHERRY
A. MORGAN (smorgan@adaweb.net), AND RAY J. CHACKO
(prchacri@adaweb.net), OF THE ADA COUNTY PROSECUTING ATTORNEY'S
OFFICE, CIVIL DIVISION, 200 WEST FRONT STREET, ROOM 3191, BOISE,
IDAHO 83702, Al'ID THE CLERK OF THE ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Appellant, RITA HOAGLAND, through her attorneys of

record, Darwin L. Overson, Eric B. Swartz, and Joy M. Bingham, of the law firm Jones

& Swartz PLLC, appeals against the above-named Respondents to the Idaho Supreme Court from
the following designated orders of the Fourth Judicial District Court, Ada County, State of Idaho,
the Honorable Ronald J. vVilper presiding:
(a)

The November 2, 2010 MEMORANDUM AND ORDER GRANTING IN PART

AND DENYING IN PART DEFENDANT'S MOTION TO DISMISS, dismissing Count I of the Third
Amended Complaint;
(b)

The: January 20, 2011

MEMORANDUM DECISION AND ORDER OF

CLARIFICATION; ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION TO
STRIKE; AND ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT, striking portions of Plaintiffs attorney's affidavit and dismissing
Defendants Wroblewski, Ada County, Raney, Scown, and Pape; and
(c)

The: March 28, 2011 ORDER GRANTING IN PART AND DENYING IN PART

DEFENDANTS' MOTIONS TO STRIKE; GRANTING DEFENDANTS' MOTION FOR RECONSIDERATION;
AND DENYING PLAINTIFF'S MOTION FOR RECONSIDERATION, striking Exhibit 12 of the Affidavit
of Plaintiffs attorney, striking portions of Plaintiffs February 25, 2011 Memorandum in
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Opposition to Defendants' Motion for Reconsideration, and dismissing Defendants Johnson,
Ada County, Raney, Scown and Pape.
2.

Appellant has a right to appeal to the Idaho Supreme Court pursuant to Idaho

Code section 13-201, and the Orders described in paragraph 1 above are now final appealable
Orders pursuant to Idaho Appellate Rule 1 l(a)(l).
3.

Appellant requests review of the following issues:
(a)

Did the District Court commit reversible error in its November 2, 2010

Order by dismissing Count I of the Third Amended Complaint, and again in its January 20, 2011
Memorandum and Order of Clarification by applying Evans v. Twin Falls, 118 Idaho 210 (1990),
to bar by way of abatement a personal representative/heir's right to pursue a survivorship claim
under 42 U.S.C.A. § 1983 where the decedent's death was caused by the complained of
constitutional wrong?
(b)

Did the District Court commit reversible error in its November 2, 2010

Order dismissing Count I of the Third Amended Complaint and again in its January 20, 2011
Memorandum and Order of Clarification, when it failed to recognize that Idaho's nonsurvivorship law is pre-empted by 42 U.S.C.A. § 1983 in circumstances such as in this case
where the constitutional wrong causes the decedent's death?
(c)

Did the District Court commit reversible error in its January 20, 2011

Order by applying the wrong standard when it granted the Defendants' motion to strike portions
of the affidavit of counsel in opposition to summary judgment consisting of the following:
i.

Exhibit A to a deposition which was a detective's report of an

interview with the deponent about which the deponent testified.
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11.

Counsel's description of what he observed on VICON jail videos

produced by the Defendants in discovery.
iii. Counsel's description of what was requested in discovery from the
Defendants and what was not included in the materials produced by the Defendants.
(d)

Did the District Court commit reversible error by not viewing the facts in

a light most favorable to the non-moving party when it granted in part the Defendants' motion
for summary judgment in its January 20, 2011 and March 28, 2011 Orders?
(e)

Did the District Court commit reversible error in its January 20, 2011

Order by finding no material issue of fact on which a jury could find that Defendant Wroblewski
was deliberately indifferent to the constitutional rights of the decedent?
(f)

Did the District Court commit reversible error in its January 20, 2011 and

March 28, 2011 Orders when it placed the burden on the Plaintiff to prove an underlying
constitutional violation before the Defendants had met their initial burden on summary judgment
to identify and present proof of the absence of evidence on a necessary element of the Plaintiffs
claim?
(g)

Did the District Court commit reversible error in its January 20, 2011 and

March 28, 2011 Orders by applying the wrong legal standard for municipal liability in a
42 U.S.C.A. § 1983 case?
(h)

Did the District Court commit reversible error in its March 28, 2011 Order

by applying the wrong standard when it granted the Defendants' motion to strike portions of the
affidavit of counsel in opposition to summary judgment and Plaintiffs memorandum in
opposition to summary judgment which related to an audio recording of the decedent's jail
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telephone call made on the day of his death and a document produced by the Defendants in
discovery as their own record?
(i)

Did the District Court commit reversible error in its March 28, 2011 Order

by incorrectly applying the legal standard for determining whether a State actor is entitled to
qualified immunity when it confused the reasonableness standard for Fourth Amendment
purposes with the reasonableness standard under the second prong of the qualified immunity
analysis?
(i)

Did the District Court commit reversible error in its March 28, 2011 Order

by finding Defendant Johnson qualifiedly immune even though it found a material issue of fact
as to Defendant Johnson's deliberate indifference to the constitutional rights of the decedent and
thereafter failed to make any finding whether the constitutional right violated was clearly
established under the law at the time?
(k)

Didi the District Court commit reversible error in its March 28, 2011 Order

by resolving factual issues in favor of the moving party relating to the appropriate standard for
social workers conducting suicide assessments in jails when there were conflicting expert
opinions on that factual issue?
(1)

Didi the District Court commit reversible error in its March 28, 2011 Order

by making credibility determinations where conflicting testimony existed relating to the events
surrounding the suicide assessment of the decedent conducted by Defendant Johnson?
4.

The following reporter's transcripts, in electronic format, have been requested:
(a)

Proceedings held on October 7, 2010, relating to Defendants' Motion to

Dismiss Pursuant to Rule 12(b )(6).
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(b)

Proceedings held on December 9, 2010, relating to Defendants' Motions

in Limine and to Plaintiff's Motions in Limine. This transcript was previously requested and

completed by the Court Reporter, and paid for by the Plaintiff/Appellant.
(c)

Proceedings held on December 10, 2010, relating to Defendants' Restated

Motion for Summary Judgment; Defendants' Motion to Strike Portions of Affidavit of Counsel
in Support of Plaintiffs Opposition to Defendants' Restated Motion for Summary Judgment; and
Plaintiffs Rule 1 l(a)(2)(B) Motion for Reconsideration or, in the Alternative, Clarification.
5.

Appellant requests the following documents and exhibits to be included in the

clerk's record, in addition to those automatically included under I.A.R. 28:
(a)
Memorandum and Order Granting in Part and Denying m Part
Defendants' Motion to Dismiss, filed on November 2, 2010.
(b)
Memorandum Decision and Order of Clarification; Order Granting in Part
and Denying in Part Defendants' Motion to Strike; and Order Granting in Part and Denying in
Part Defendants' Motion for Summary Judgment, filed on January 20, 2011.
(c)
Order Granting in Part and Denying in Part Defendants' Motions to Strike;
Granting Defendants' Motion for Reconsideration; and Denying Plaintiffs Motion for
Reconsideration, filed on March 28, 2011.
(d)

Affidavit of Marshall McKinley, with Exhibits, filed May 28, 2010.

(e)

Affidavit of Kevin Manning, with Exhibits, filed May 28, 2010.

(f)

Affidavit of Mike Drinkall, with Exhibits, filed May 28, 2010.

(g)

Affidavit ofJ ames Johnson, with Exhibits, filed May 28, 2010.

(h)

Affidavit of Jeremy Wroblewski, with Exhibits, filed May 28, 2010.

(i)

Affidavit of Eric Urian, with Exhibits, filed May 28, 2010.

(j)

Affidavit of Leslie Robertson, with Exhibits, filed May 28, 2010.

(k)

Affidavit of Kate Pape, with Exhibits, filed May 28, 2010.

(1)

Affidavit of Erica Johnson, with Exhibits, filed May 28, 2010.
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(m)

Affidavit of Ryan Donelson, with Exhibits, filed May 28, 2010.

(n)

Affidavit of Melissa Robinson, with Exhibits, filed May 28, 2010.

(o)

Affidavit of Raquel Durrant, with Exhibits, filed May 28, 2010.

(p)

Affidavit of James Johnson, with Exhibits, filed June 21, 2010.

(q)
Affidavit of Counsel in Support of Plaintiffs' Opposition to Defendants'
Motion for Summary Judgment, with Exhibits, filed June 21, 2010.
(r)

Affidavit of Rita Hoagland, with Exhibits, filed June 23, 2010.

(s)

Affidavit of Kate Pape with Exhibits, filed July 1, 2010.

(t)

Affidavit of Aaron Shepherd, with Exhibits, filed July 1, 2010.

(u)
Affidavit of Darwin Overson in Support of Plaintiffs Motion for Leave to
File an Amended Complaint, with Exhibits, filed July 7, 2010.
(v)
Affidavit of Counsel in Support of Plaintiffs Motion to Enlarge Time for
Amending the Complaint to Include Punitive Damages, with Exhibits, filed August 13, 2010.
(w)
Affidavit of Darwin Overson in Support of Plaintiffs' Motion for Leave to
File a Third Amended Complaint, with Exhibits, filed August 13, 2010.
(x)
Second Affidavit of Darwin Overson in Support of Plaintiffs' Motion for
Leave to File a Third Amended Complaint to Add Punitive Damages, with Exhibits, filed
September 9, 2010.
(y)
Third Amended Complaint for Damages and Demand for Jury Trial, filed
September 14, 2010.
(z)

Motion to Dismiss Pursuant to Rule 12(b)(6), filed September 20, 2010.

(aa)

Memorandum in Support of Motion to Dismiss, filed September 20, 2010.

(bb) Plaintiffs Memorandum in Opposition to Defendants' Motion to Dismiss,
filed September 27, 2010.
(cc)

Reply Memorandum in Support of Motion to Dismiss, filed October 4,

2010.
(dd) Answer to Plaintiffs' Third Amended Complaint for Damages, filed
November 12, 2010.
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(ee)

Restated Motion for Summary Judgment, filed November 12, 2010.

(ff)
Memorandum in Support of Restated Motion for Summary Judgment,
filed November 12, 2010.
(gg) Plaintiffs' Rule 1 l(a)(2)(B) Motion for Reconsideration or, m the
Alternative, Clarification, filed November 23, 2010.
(hh)
Memorandum in Support of Plaintiffs' Rule 1 l(a)(2)(B) Motion for
Reconsideration or, in the Alternative, Clarification, filed November 23, 2010.
(ii)

Defendants' Motions in Limine, filed November 24, 2010.

(jj)
Memorandum in Support of Defendants' Motions in Limine, filed
November 24, 2010.
(kk)

Plaintiffs Motions in Limine, filed November 26, 2010.

(11)
Memorandum in Support of Plaintiffs Motions in Limine, filed
November 26, 2010.
(mm) Affidavit of Plaintiffs Counsel Re: Plaintiffs Motions in Limine, with
Exhibits, filed November 26, 2010.
(nn) Plaintiffs Opposition to Defendants' Restated Motion for Summary
Judgment, filed November 26, 2010.
( oo) Affidavit of Nathan Powell, MSW, LCSW, in Opposition to Defendants'
Restated Motion for Summary Judgment, with Exhibits, filed November 26,2010.
(pp) Affidavit of Thomas W. White, Ph.D., in Opposition to Defendants'
Restated Motion for Summary Judgment, with Exhibits, filed November 26, 2010.
(qq) Affidavit of Jeffery L. Metzner, M.D., in Opposition to Defendants'
Restated Motion for Summary Judgment, with Exhibits, filed November 26, 2010.
(rr)
Affidavit of Counsel in Support of Plaintiffs Opposition to Defendants'
Restated Motion for Summary Judgment, with Exhibits, filed November 26, 2010.
(ss)
Plaintiffs Memorandum in Opposition to Defendants' Motions in Limine,
filed December 2, 2010.
(tt)
Affidavit of Counsel in Opposition to Defendants' Motions in Limine,
with Exhibits, filed December 2, 2010.
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(uu)
Second Affidavit of Counsel in Opposition to Defendants' Motions in
Limine, with Exhibits, filed under seal on December 2, 2010.
(vv) Defendants' Responses in Opposition to Plaintiff's Motions in Limine,
filed December 2, 2010.
(ww) Defendants' Response to Plaintiff's Rule l l(a)(2)(B) Motion for
Reconsideration, or, in the Alternative, Clarification, filed December 3, 2010.
(xx)
Objection and Motion to Strike Portions of Affidavit of Counsel in
Support of Plaintiff's Opposition to Defendants' Restated Motion for Summary Judgment, filed
December 3, 2010.
(yy) Memorandum in Support of Objection and Motion to Strike Portions of
Affidavit of Counsel in Support of Plaintiff's Opposition to Defendants' Restated Motion for
Summary Judgment, filed December 3, 2010.
(zz)
Reply Memorandum m Support of Restated Motion for Summary
Judgment, filed December 3, 2010.
(aaa)

Reply Memorandum Supporting Motions in Limine, filed December 3,

2010.
(bbb) Reply Memorandum in Support of Defendants' Motions in Limine, filed
December 6, 2010.
(ccc) Plaintiff's Reply to Defendants' Opposition to Plaintiff's Rule 1 l(a)(2)(B)
Motion for Reconsideration, or, in the Alternative, Clarification, filed December 6, 2010.
(ddd) Plaintiff's Opposition to Defendants' Objection and Motion to Strike
Portions of Affidavit of Counsel in Support of Plaintiff's Opposition to Defendants' Restated
Motion for Summary Judgment, filed December 6, 2010.
(eee) Rebuttal Memorandum in Support of Restated Motion for Summary
Judgment, filed December 13, 2010.
(fff) Cmrespondence from Defendants' Attorney Sherry Morgan to the
Honorable Ronald J. Wilper, dated January 18, 2011, with an enclosed compact audio disk.
(ggg) Defendants' Motion for Reconsideration Pursuant to IRCP 11 (a)(2)(B),
filed February 3, 2011.
(hhh) Plaintiff's Motion to Reconsider this Court's January 20, 2011
Memorandum Decision and Order of Clarification; Order Granting in Part Defendants' Motion
to Strike; and Order Granting in Part and Denying in Part Defendants' Motion for Summary
Judgment, filed February 7, 2011.
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(iii)
Order Granting the Parties' Stipulation to Enlarge Time for Filing Motions
for Reconsideration of this Court's January 20, 2011 Memorandum Decision, filed February 11,
2011.
(jjj)
Affidavit of Counsel m Support of Motion for Reconsideration, with
Exhibits, filed February 11, 2011.
(kkk) Memorandum in Support of Defendants' Motion for Reconsideration
Pursuant to IRCP 11 (a)(2)(B), filed February 11, 2011.
(lll)

Affidavit of Glen R. Graben, M.D., with Exhibits, filed February 11,

2011.
(mmm) Memorandum in Support of Plaintiffs Motion for Reconsideration of this
Court's January 20, 2011 Memorandum Decision and Order, filed February 11, 2011.
(nnn) Affidavit of Counsel in Support of Plaintiffs Motion for Reconsideration
of this Court's January 20, 2011 Memorandum Decision and Order, with Exhibits, filed
February 11, 2011.
(ooo) Affidavit of Thomas W. White, Ph.D., in Support of Plaintiffs Motion for
Reconsideration of this Court's January 20, 2011 Memorandum Decision and Order, with
Exhibits, filed February 11, 2011.
(ppp) Defendants' Response to Plaintiffs Motion for Reconsideration of this
Court's January 20, 2001 Memorandum Decision and Order, filed February 25, 2011.
(qqq) Plaintiffs Memorandum in Opposition to Defendants' Motion for
Reconsideration, filed February 25, 2011.
(rrr) Defendants' Objection and Motion to Strike Portions of Plaintiffs
Affidavit of Counsel, and Objection and Motion to Strike New Opinion and Affidavit of
Dr. White in Support of Plaintiffs Motion for Reconsideration of this Court's January 20, 2011
Memorandum Decision and Order, filed February 25, 2011.
(sss) Memorandum in Support of Defendants' Objection and Motion to Strike
Portions of Plaintiffs Affidavit of Counsel, and Objection and Motion to Strike New Opinion
and Affidavit of Dr. White in Support of Plaintiffs Motion for Reconsideration of this Court's
January 20, 2011 Memorandum Decision and Order, filed February 25, 2011.
(ttt)
Affidavit of Counsel in Support of Defendant's Response to Plaintiff's
Motion for Reconsideration, with Exhibits, filed February 25, 2011.
(uuu) Defendants' Reply Memorandum in Support
Reconsideration Pursuant to IRCP 1 l(a)(2)(B), filed March 4, 2011.

of

Motion

for
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(vvv) Affidavit of Counsel in Support of Defendants' Reply Memorandum, with
Exhibits, filed March 4, 2011.
(www) Affidavit of Kim Calhoun, with Exhibits, filed under seal on March 4,
2011.
(xxx) Defendants' Objection and Motion to Strike Portions of Plaintiff's
Memorandum in Opposition to Defendants' Motion for Reconsideration, filed March 4, 2011.
(yyy) Memorandum in Support of Defendants' Objection and Motion to Strike
Portions of Plaintiffs Memorandum in Opposition to Defendants' Motion for Reconsideration,
filed March 4, 2011.
(zzz) Second Affidavit of Counsel in Support of Plaintiffs Motion for
Reconsideration of this Court's January 20, 2011 Memorandum Decision and Order, with
Exhibits, filed March 4, 2011.
(aaaa) Plaintiffs Reply Memorandum
Reconsideration, filed March 4, 2011.

m

Support

of Her

Motion

for

(bbbb) Defendants' Objection and Motion to Strike Portions of Plaintiffs Second
Affidavit of Counsel in Support of Plaintiff's Motion for Reconsideration, filed March 11, 2011.
(cccc) Memorandum in Support of Defendants' Objection and Motion to Strike
Portions of Plaintiffs Second Affidavit of Counsel in Support of Plaintiffs Motion for
Reconsideration, filed March 11, 2011.
( dddd) Affidavit of Counsel Supplementing the Record, with Exhibits, filed
April 11, 2011.
6.

Documents Filed Under Seal:
(a)

Defendants lodged documents under seal on April 23, 2010.

(b)

Defendants filed documents under seal on May 28, 2010, attached to the

Affidavit of James K. Dickinson as Exhibits A, D and G.
(c)

Defendants filed documents under seal on May 28, 2010 as the Affidavit

of Kristin Cowan.
(d)

Defendants filed documents under seal on May 28, 2010 as the Affidavit

of Melisa Robinson.
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(e)

Plaintiff filed documents under seal on December 2, 2010 as the Second

Affidavit of Counsel in Opposition to Defendants' Motion in Limine.
(f)

Defendants filed documents under seal on March 4, 2011 as the Affidavit

of Kim Calhoun.
7.

I certify:
(a)

That service of this Notice of Appeal has been made upon the reporter of

the trial or proceedings:
Diane Cromwell
200 W. Front Street
Boise, ID 83701
(b)

That the reporter, Diane Cromwell, has been paid the estimated fee for

preparation of the designated reporter's transcript as required by Rule 24.
(c)

That the estimated fee for preparation of the clerk's record has been paid.

(d)

That the appellate filing fee has been paid.

( e)

That service has been made upon all parties required to be served pursuant

to Idaho Appellate Rule 20.
DATED this 3rd day of May, 2011.

JONES&SW~

ar-G-~
ERIC B. SWARTZ

DARWIN L. OVERSON
JOY M. BINGHAM
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 3rd day of May, 2011, a true and correct copy of the
foregoing document was served on the following individuals by the method indicated:
James K. Dickinson
Sherry A. Morgan
Ray J. Chacko
Deputy Prosecuting Attorneys
Civil Division
ADA COUNTY PROSECUTOR'S OFFICE

[K]
[ ]
[ ]
[ ]

U.S. Mail
Fax: 287-7719
Messenger Delivery
Email:jimd@adaweb.net
smorgan@adaweb.net
prchacrj@adaweb.net

200 W. Front Street, Room 3191
Boise, ID 83702

DARW!:--.r
Joy
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L. OVERSON

M. BrNGHAM
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........
Eric B. Swartz, ISB #63916
Darwin L. Overson, ISB #5887
Joy M. Bingham, ISB #7887
JONES & SWARTZ PLLC
1673 W. Shoreline Drive, Suite 200 [83702]
Post Office Box 7808
Boise, Idaho 83707-7808
Telephone: (208) 489-8989
Facsimile: (208) 489-8988
E-mail: eric@jonesandswartzlaw.com
darwin@jonesandswartzlaw.com
j oy@j ones ands wartzlaw .com

NO._~:;-;-:::-Fii'i=n----A.M._/
{/, '/C) FILED
P.M_ _ __

MAY 2 5 2011

I

Attorneys for Plaintiff

IN THE DISTR[CT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RITA HOAGLAND, individually, and in her
capacity as Personal Representative of the
ESTATE OF BRADLEY \1UNROE,
Plaintiffs,

Case No. CV-OC-2009-01461

FINAL JUDGMENT

vs.

ADA COUNTY, a political subdivision of the
State ofidaho; et al.,
Defendants.

In its Memorandum Decision and Order filed January 20, 2011, this Court granted, in part,
Defendants' Motion for Summary Judgment, dismissing all counts except those brought against
Defendant Johnson in his individual capacity.
This Court then issued its Order Granting Defendants' Motion for Reconsideration on
March 28, 2011, dismissing all counts against the remaining Defendant, Jrunes Johnson.

FINAL JUDGMENT - 1
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The Court thereforn enters final judgment in favor of the Defendants, dismissing all of
Plaintiffs' claims and causes of action in their entirety.

--

IT IS SO ORDERED.
DATED this

d-- !J-

I day of May, 2011.

CLERK'S CERTIFICATE OF SERVICE

5) 25/;;

,

I HEREBY CERTIFY that on
a true and correct copy of
the foregoing document was served on the followihg individuals by the method indicated:
Eric B. Swartz
Darwin L. Overson
Joy M. Bingham
JONES & SWARTZ PLLC
1673 W. Shoreline Drive, Suite 200
P.O. Box 7808
Boise, ID 83707-7808

[ ] U.S. Mail
[y..] Fax: 489-8988
[ ] Messenger Delivery
[ ] Email: eric@jonesandswartzlaw.com
darwin@jonesandswartzlaw.com
joy@jonesandswartzlaw.com

James K. Dickinson
Sherry A. Morgan
Ray J. Chacko
Deputy Prosecuting Attorneys
Civil Division

[ ] U.S. Mail
[~] Fax: 287-7719
[X] Interdepartmental Mail
[ ] Email:jimd@adaweb.net
smorgan@adaweb.net

ADA COUNTY PROSECUTOR'S OFFICE

200 W. Front Street, Room 3191
Boise, ID 83702
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------~---·-·---- -·-

_.

-

AM _ _

~

-=3:i~::===

JUL O1 ?011

GREG H. BOWER
ADA COUNTY PROSECUTING ATTORNEY
JAMES K. DICKINSON
Senior Deputy Prosecuting Attorney
SHERRY A. MORGAN
Senior Deputy Prosecuting Attorney
RAY J. CHACKO
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
(208) 287-7700
ISB Nos. 2798, 5296 and 5862

IN THE SUPREME COURT OF THE STATE OF IDAHO

RITA HOAGLAND, individually and m her )
capacity as Personal Representative of the )
EST ATE OF BRADLEY MUNROE,
)
)
)
Plaintiff-Appellant/Cross)
Respondent,
)
)
vs.
)
ADA COUNTY, a political subdivision of the )
State of Idaho; ADA COUNTY SHERIFF, GARY )
RANEY, an elected official of defendant Ada )

County and the operator of the Ada County
Sheriff's Office and Ada County Jail, in his
individual and official capacity; LINDA SCOWN,
in her individual and official capacity; KA TE
PAPE, in her individual and official capacity;
JAMES JOHNSON, in his individual and official
capacity; JEREMY WROBLEWSKI, in his
individual and official capacity; DAVID WEICH,
in his individual and official capacity; LISA
FARMER, in her individual and official capacity;
JAMIE ROACH, in her individual and official
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capacity; MARSHALL McKINLEY, individually
and in his capacity as a correctional officer for the
Ada
County
Jail:
KEVIN
MANNING,
individually and in his capacity as a correctional
officer for the Ada County Jail; MICHAEL
VINEYARD, individually and in his capacity as a
correctional officer for the Ada County Jail;
PAUL REIGER, individually and in his capacity
as a correctional oilicer for the Ada County Jail;
KIRT TAYLOR, individually and in his capacity
as a correctional officer for the Ada County Jail;
ADAM ARNOLD, individually and in his
capacity as a correctional officer for the Ada
County Jail; LESLIE ROBINSON, individually
and in her capacity as Director of Health Services
for the Ada County Jail:
Defendants-Respondents/CrossA ppellants,
and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)

STEVEN GARRETT, M.D., in his individual and
official capacity; MICHAELE. ESTESS, M.D., in
his individual and official capacity; RICKY LEE
STEINBERG, in his individual and official
capacity; JENNY BABBITT, in her individual and
official capacity; and JOHN DOES I-X, unknown
persons/entities who may be liable to the
Plaintiffs,
Defendants.

)

)
)
)
)

)
)

)
)
)

)

To:

THE ABOVE NAMED CROSS-RESPONDENT RITA HOAGLAND AND HER
ATTORNEYS ERIC SWARTZ, DARWIN OVERSON, AND JOY BINGHAM, JONES
AND SWARTZ PLLC, P.O. BOX 7808, BOISE, ID 83707-7808; AND THE ADA
COUNTY CLERK.
NOTICE IS HEREBY GIVEN THAT:
1.

The above named Cross-Appellants ADA COUNTY, a political subdivision of

the State of Idaho; ADA COUNTY SHERIFF, GARY RANEY, in his individual and official
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........
capacity; LINDA SCO\VN, in her individual and official capacity; KA TE PAPE, in her
individual and official capacity; KAREN BARRETT, in her individual and official capacity;
JAMES JOHNSON, in his individual and official capacity; JEREMY WROBLEWSKI, in his
individual and official capacity; DAVID WEICH, in his individual and official capacity; LISA
FARMER, in her individual and official capacity; JAMIE ROACH, in her individual and official
capacity, MARSHALL McKINLEY, individually and in his capacity as a correctional officer for
the Ada County Jail; KEVIN MANNING, individually and in his capacity as a correctional
officer for the Ada County Jail; MICHAEL VINEYARD, individually and in his capacity as a
correctional officer for the Ada County Jail; PAUL REIGER, individually and in his capacity as
a correctional officer for the Ada County Jail; KIRT TAYLOR, individually and in his capacity
as a correctional officer for the Ada County Jail; ADAM ARNOLD, individually and in his
capacity as a correctional officer for the Ada County Jail; and LESLIE ROBINSON, individually
and in her capacity as Director of Health Services for the Ada County Jail, appeal against the
above named Cross-Respondent to the Idaho Supreme Court from the following interlocutory
orders which became final and appealable upon the issuance of the Final Judgment on May 25,
2011:
a. The August 16, 2010 AMENDED ORDER: DENYING MOTION FOR DISCOVERY
PROTECTION; GRANTING MOTION FOR LEAVE TO AMEND; GRANTING RULE 56(F)
MOTION: CONTINUING MOTION FOR SUMMARY JUDGMENT; PARTIALLY DENYING
MOTION TO STRIKE; AND GRANTING MOTION TO SHORTEN TIME;
b. The September 27, 2010 ORDER ON PLAINTIFFS' PENDING MOTIONS;
C.

The November 2, 2010 MEMORANDUM AND ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS' MOTION TO DISMISS;

d. The January 20, 2011 MEMORANDUM DECISION AND ORDER OF CLARIFICATIOI\;
ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS' MOTION TO
STRIKE; AND ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT;
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e. The March 28, 2011 ORDER GRANTING IN PART AND DENY[NG IN PART
DEFENDANTS' MOTIONS TO STRIKE: GRANT[NG DEFENDANTS' M0Tf0N FOR
REC0NS][)ERATION; A\/D DENYING PLAINTIFF'S MOTION FOR RECONSIDERATION;
and
f.
J

The March 30, 2011 ORDER DENYING MOTION FOR COSTS AND ATTORNEY FEES.
That the Cross-Appellants have a right to cross-appeal to the Idaho Supreme

Court, and the judgment and orders described in paragraph one above are appealable orders
under and pursuant to Idaho Appellate Rules 15(a). (b) and 18. 1
3.

Cross-Appellants intend to assert the following issues on appeal:
a.

Did the District Court err by not suspending/staying discovery and deciding the
issue of qualified immunity when first raised by Cross-Appellants in the 42
U.S.C. ~ 1983 action?

b. Did the District Court err by allowing the Cross-Respondent to bring a 42 U.S.C.
§ 1983 action for the death of her adult child?
c. Did the District Court err by allowing Cross-Respondent to seek punitive
damages?
d. Did the District Court err by disallowing costs and/or attorney fees to the
prevailing Cross-Appellants?
e. Did the District Court err by admitting and considering evidence and documents
from Cross-Respondent which lacked proper foundation and/or were not
admissible pursuant to Idaho Rule of Civil Procedure 56 and/or the Idaho Rules of
Evidence 0
4.

Transcripts: Cross-Appellants request the following additional transcripts:
a. July

8,

2010

hearing

regarding

Defendants'

MOTION

FOR

DISCOVERY

PROTECTION;

Still pending before the District Court are (1) Defendants' Objection and Motion to Strike
Affidavit of Counsel to Supplement the Record, filed April 22, 2011; (2) Defendants' Motion for
Clarification and/or Reconsideration of the Court's Order Denying Motion for Costs and
Attorney's Fees, filed April 11, 2011; (3) Defendants' Memorandum of Costs, filed April 11,
2011; and (4) Plaintiffs Motion to Disallow Defendants' Request for Costs, filed April 25, 2011.
1
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.......
b. September 13, 2010 hearing regarding PLAINTIFFS' MOTION FOR LEAVE TO FILE A
SECOND AMENDED COMPLAINT, MOTION TO ENLARGE THE TIME TO SEEK TO
AMEND THE COMPLAINT TO ADD A CLAIM FOR PUNITIVE DAMAGES, AND MOTION
FOR LEA VE TO FILE A THIRD AMENDED COMPLAINT TO ADD A CLAIM FOR
PUNITIVE DAMAGES;
Cross-Appellants have requested and will pay the costs of preparation of the transcripts.
The transcripts will be provided in both hard copy and electronic formats.
5.

The Cross--Appellants request the following additional documents be included in

the clerk's record:
a.

Complaint for Damages and Demand for Jury Trial, filed January 23, 2009;

b.

Acceptance of Service, filed July 30, 2009;

c.

Answer to Plaintiffs' Complaint for Damages/Jury Trial Demanded Pursuant
to I.R.C.P. 38, filed August 14, 2009;

d.

Amended Complaint for Damages and Demand for Jury Trial, dated July 12,
2009;

e.

Defendants' Motion for Discovery Protection
1.
[Defendants'] Motion for Discovery Protection, filed May 5, 2010;
11.
Defendants' Memorandum in Support of Motion for Discovery
Protection, filed May 5, 2010;
111.
Plaintiffs' Opposition to Defendants' Motion for Discovery Protection,
filed June 7, 201 O;
1v.
Defendants' Reply Memorandum in Support of Motion for Discovery
Protection, filed July 1, 201 O;

f.

Summary Judgment
1.
[Defendants' original] Motion for Summary Judgment, filed May 28,
2010;
11.
[Defendants' original] Memorandum in Support of Motion for
Summary Judgment, filed May 28, 201 O;
m.
Plaintiffs' Rule 56(f) Motion for a Continuance of Defendants' Motion
for Summary Judgment, filed June 21, 2010;
1v.
Memorandum in Support of Plaintiffs' Rule 56(f) Motion for a
Continuance to Respond to Defendants' Motion for Summary
Judgment, filed June 21, 2010;
v.
Affidavit of Counsel in Support of Plaintiffs' Rule 56(f) Motion for a
Continuance to Respond to Defendants' Motion for Summary
Judgment, filed June 21, 2010;
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.......
v1.
v11.
v111.

1x.
x.
x1.

xn.
xm.

g.

Plaintiffs' Opposition to Defendants' Motion for Summary Judgment,
filed June 23, 2010;
Defendants' Objection and Motion to Strike Portions of Plaintiffs'
Summary Judgment Filings, filed July 1, 201 0;
Memorandum in Support of Defendants' Objection and Motion to
Strike Portions of Plaintiffs' Summary Judgment Filings, filed July 1,
2010;
Reply Memorandum in Support of Motion for Summary Judgment,
filed July 1, 2010;
Motion to Shorten Time, filed July 1, 201 O;
Response to Plaintiffs' Rule 56(f) Motion for a Continuance to
Respond to Defendants' Motion for Summary Judgment, filed July 1,
2010;
Affidavit of James Dickinson, filed July 1, 201 O;
Plaintiffs' Opposition to Defendants' Motion to Strike Portions of the
Plaintiffs' Summary Judgment Filings, filed July 6, 201 O;

Plaintiffs' Motion for Leave to Amend Their Complaint
1.
Plaintiffs' Motion for Leave to Amend Their Complaint, filed June 21,
2010;
11.
Memorandum in Support of Plaintiffs' Motion to Amend Their
Complaint, filed June 21, 2010;
111.
Defendants' Objection to Plaintiffs' Motion for Leave to Amend Their
Complaint, filed July 1, 2010;
1v.
Plaintiffs' Reply Memorandum Re: Motion for Leave to File Amended
Complaint, filed July 7, 2010;
v.
Affidavit of Darwin Overson in Support of Plaintiffs' Motion for
Leave to File an Amended Complaint, filed July 7, 201 0;
v1.
Affidavit of Sherry Morgan in Objection to Affidavit of Darwin
Overson in Support of Plaintiffs' Motion for Leave to File an
Amended Complaint, filed July 7, 201 0;
v11.
Plaintiffs' Motion for Leave to File a Second Amended Complaint,
filed August 12, 2010;
v111.
Memorandum in Support of Plaintiffs' Motion for Leave to File a
Second Amended Complaint, filed August 12, 201 0;
1x.
Affidavit of Counsel in Support of Plaintiffs' Motion for Leave to File
a Second Amended Complaint, filed August 12, 2010;
x.
Motion for Leave to File a Third Amended Complaint, filed August
13, 2010;
x1.
Memorandum in Support of Plaintiffs' Motion for Leave to File a
Third Amended Complaint to Add a Claim for Punitive Damages,
filed August 13, 2010;
xn.
Plaintiffs' Motion for Enlargement of Time for Amending the
Complaint to Include Punitive Damages, filed August 13, 201 0;
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_,,,
x111.

xiv.

xv.

Memorandum in Support of Plaintiffs' Motion to Enlarge Time for
Amending the Complaint to Include Punitive Damages, filed August
13, 2010;
[Defendants'] Memorandum in Response to Plaintiffs' Motions for
Leave to File a Second and Third Amended Complaint, and Response
to Plaintiffs' Motion to Enlarge Time, filed September 3, 201 O;
Reply Memorandum in Support of Plaintiffs' Motions for Leave to
File Second and Third Amended Complaints; and Motion to Enlarge
Time, filed September 9, 2010;

h.

Defendants' Motion to Dismiss Pursuant to I.R.C.P. 12(b)(8)
1.
[Defendants'] Motion to Dismiss Plaintiffs' Third Amended
Complaint Pursuant to I.R.C.P. 12(b)(8), filed November 12, 2010;
ii.
[Defendants'] Memorandum in Support of Motion to Dismiss
Plaintiffs' Third Amended Complaint Pursuant to I.R.C.P. 12(b)(8),
filed November 12, 2010;
111.
Plaintiffs' Response in Opposition to Defendants' Motion to Dismiss,
filed November 29,201 O;

1.

Defendants' Motion to Reconsider
1.
Affidavit of Brian Mecham, LCSW, DE, filed February 11, 2011;
11.
Affidavit of Daniel Bruce Kennedy, Ph.D., filed February 11, 2011;
111.
Affidavit of Leslie Lundt, M.D., filed February 11, 2011;
1v.
Affidavit of Charles C. Novak, M.D., filed February 11, 2011;
v.
Affidavit of Aaron Shepherd in Support of Motion for
Reconsideration, filed February 11, 2011;

J.

Defendants' Restated Motion for Costs and Fees
1.
[Defendants'] Restated Motion for Award of Costs and Attorney Fees,
filed March 4, 2011;
11.
[Defendants'] Memorandum in Support of Restated Motion for Award
of Costs and Attorney Fees, filed March 4, 2011;
111.
Defendants' Motion for Clarification and/or Reconsideration of the
Court's Order Denying Motion for Costs and Attorney Fees, filed
April 11, 2011;
1v.
Defendants' Memorandum of Costs, filed April 11, 2011;
v.
Memorandum in Support of Defendants' Motion for Clarification
and/or Reconsideration of the Court's Order Denying Costs and
Attorney Fees, filed April 11, 2011;
vi.
Plaintiff's Motion to Disallow Defendants' Request for Costs, filed
April 25, 2011;
v11.
Memorandum in Support of Plaintiff's Motion to Disallow
Defendants' Request for Costs and in Opposition to Defendants'
Motion for Clarification and/or Reconsideration of the Court's Order
Denying Costs and Attorney Fees, filed April 25, 2011;
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vu 1.

k.

6.

Defendants' Response to Plaintiff's Motion to Disallow Defendants'
Request for Costs and Response to Plaintiff's Opposition to
Defendants' Motion for Clarification and/or Reconsideration of the
Court's Order Denying Costs and Attorney Fees, filed May 13, 2011;

Affidavit of Counsel Supplementing Record
1.
Defendants' Objection and Motion to Strike Affidavit of Counsel to
Supplement Record, filed April 22, 2011; and
11.
Defendants' Memorandum in Support of Objection and Motion to
Strike Affidavit of Counsel to Supplement the Record, filed April 22,
2011.
The Cross--Appellants do not request any exhibits (in addition to those requested

in the original Notice of Appeal) be copied and sent to the Supreme Court.
7.

I certify:
a.

That a copy of this Notice of Cross-Appeal and requests for additional

transcripts have been served on the following reporters: Diane Cromwell.
b.

The Cross-Appellants are exempt from paying the clerk of the district

court an estimated fee for the additional documents requested in the Cross-Appeal.
c.

Pursuant to Idaho Appellate Rule 20, notice of this Cross-Appeal has been

served with copies being sent to all persons who were parties and who appeared in the
proceedings below, and upon each court reporter from whom a transcript has been
requested.
DATED this

j_ day of July 2011.
GREG H. BOWER

Attorney
By:
James . Die ·nson
Senior Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE

·

I HEREBY CERTIFY that on this \ ':,~ay of July 2011, I served a true and correct
copy of the foregoing NOTICE OF CROSS-APPEAL to the following persons by the following
method:
Darwin L. Overson
Eric B. Swartz
Jones & Swartz, PLLC
1673 W. Shoreline Drive,. Suite 200
P.O. Box 7808
Boise, ID 83 707-7808

Diane Cromwell, Court Reporter
Ada County Courthouse

James J. Davis
Attorney at Law
406 W. Franklin Street
Boise, ID 83 702
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Hand Delivery
_____x__ U.S. Mail
Certified Mail
_ _ Facsimile (208) 489-8988

Hand Delivery
~ U.S. ~fan Co~y'\~
Certified Mail
Facsimile

\/\A

~

'Y\

Hand Delivery
______x__ U.S. Mail
Certified Mail
Facsimile (208) 336-3374
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RITA HOAGLAND, individually, and in her capacity as personal
representative of the EST ATE OF BRADLEY MUNROE.
Plaintiff-Appellant-Cross Respondent,

Supreme Court Case No. 38775
CERTIFICATE OF EXHIBITS

vs.
ADA COUNTY, a political subdivision of the State of Idaho; ADA
COUNTY SHERIFF, GARY RANEY, an elected official of defendant
Ada County and the operator of the Ada County Sheriff's Office and
Ada County Jail, in his individual and official capacity; LINDA
SCOWN, in her individual and official capacity: KATE PAPE. in her
individual and official capacity: JAMES JOHNSON, in his individual
and official capacity: JEREMY WROBLEWSKI, in his individual and
official capacity;
Defendants-Respondents-Cross Appellants,
and
KAREN BARRETT, in her individual and official capacity; DA YID
WEICH, in his individual and official capacity; JAMIE ROACH, in her
individual and official capacity; LISA FARMER, in her individual and
official capacity; MARSHALL MCKINLEY, individually and in his
capacity as a correctional officer for the Ada County Jail; KEVIN
MANNING. individually and in his capacity as a correctional officer
for the Ada County Jail; PAUL REIGER, individually and in his
capacity as a correctional officer for the Ada County Jail; KIRT
TAYOR, individually and in his capacity as a correctional officer for
the Ada County Jail; ADAM ARNOLD, individually and in his
capacity as a correctional officer for the Ada County Jail; and LESLIE
ROBINSON. individually and in her capacity as Director of Health
Services for the Ada County Jail,
Cross Appellants,
and
STEVEN GARRETT, M.D., in his individual and official capacity;
MICHAEL E. ESTESS, M.D., in his individual and official capacity;
RICKY LEE STEINBERG, in his individual and official capacity;
JENNY BABBITT, in her individual and official capacity; and JOHN
DOES 1-X, unknown persons/ entities who may be liable to the
Plaintiffs,
Defendants.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the State of Idaho
in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the course of this action.

CERTIFICATE OF EXHIBITS
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I FURTHER CERTIFY, that the following documents will be submitted as CONFIDENTIAL EXHIBTTS
to the Record:

I.

Affidavit of Melissa Robinson, filed May 28, 20 IO (Filed Under Seal).

2.

Second Affidavit of Counsel In Opposition To Defendants' Motions in Limine, filed December 2, 20 I 0
(Filed Under Seal).

3.

Affidavit of Daniel Bruce Kennedy, Ph.D., filed February 11, 2011 (Filed Under Seal).

4.

Affidavit of Leslie Lundt, M.D., filed February 11, 2011 (Filed Under Seal).

5.

Affidavit of Brian Mecham, LCSW, DE, filed February 11, 2011 (Filed Under Seal).

6.

Affidavit of Glen R. Groben, M.D., filed February 11, 2011 (Filed Under Seal).

7.

Affidavit of Charles C. Novak, M.D., filed February 11, 2011 (Filed Under Seal).

8.

Affidavit of Kim Calhoun, filed March 4, 2011 (Filed Under Seal).
I FURTHER CERTIFY, that the following Compact Disks will be submitted as EXHIBITS to the Record:

I.

Exhibit A - CD attached to: Second Affidavit of Darwin Overson In Support Of Plaintiffs' Motion For
Leave To File A Third Amended Complaint To Add A Claim For Punitive Damages, filed September 9,
2010.

2.

Exhibits A thru K attached to: Affidavit of Counsel In Support Of Plaintiff's Opposition to Defendants'
Restated Motion for Summary Judgment, filed November 26, 20 I 0.

3.

CD of phone calls originating from the Ada County Jail attached to Correspondence from Sherry A.
Morgan to Judge Wilper, dated January I 8, 2011.

4.

Exhibits 11 thru 15 attached to: Affidavit of Counsel In Support Of Plaintiffs Motion for Reconsideration
of This Court's January 20, 2011 Memorandum Decision and Order, filed February 11, 2011.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said Court this

I st day of August, 2011.

CHRISTOPHER D. RICH
Clerk of the D i s t r i c t < ~
I

B
y. ~
Deputy Clerk
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RITA HOAGLAND, individually, and in her capacity as personal
representative ofthe ESTATE OF BRADLEY MUNROE,
Plaintiff-Appellant-Cross Respondent,
vs.

Supreme Court Case No. 38775
CERTIFICATE OF SERVICE

ADA COUNTY. a political subdivision of the State of Idaho; ADA
COUNTY SHERIFF, GARY RANEY, an elected official of defendant
Ada County and the operator of the Ada County Sheriffs Office and
Ada County Jail, in his individual and official capacity; LINDA
SCOWN, in her individual and official capacity; KATE PAPE. in her
individual and official capacity: JAMES JOHNSON, in his individual
and official capacity; JEREMY WROBLEWSKI, in his individual and
official capacity;
Defendants-Respondents-Cross Appellants,
and
KAREN BARRETT, in her individual and official capacity; DAVID
WEICH, in his individual and official capacity; JAMIE ROACH. in her
individual and official capacity; LISA FARMER, in her individual and
official capacity; MARSHALL MCKINLEY, individually and in his
capacity as a correctional officer for the Ada County Jail; KEVIN
MANNING. individually and in his capacity as a correctional officer
for the Ada County Jail; PAUL REIGER, individually and in his
capacity as a correctional officer for the Ada County Jail; KIRT
TAYOR, individually and in his capacity as a correctional officer for
the Ada County Jail; ADAM ARNOLD, individually and in his
capacity as a correctional officer for the Ada County Jail; and LESLIE
ROBINSON. individually and in her capacity as Director of Health
Services for the Ada County· Jail,
Cross Appellants,
and
STEVEN GARRETT, M.D .. in his individual and official capacity:
MICHAELE. ESTESS, M.D., in his individual and official capacity;
RICKY LEE STEINBERG. in his individual and official capacity:
JENNY BABBITT, in her individual and official capacity; and JOHN
DOES 1-X, unknown personsi entities who may be liable to the
Plaintiffs,
Defendants.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have

CERTIFICATE OF SERVICE
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personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

ERIC B. SWARTZ

JAMES K. DICKINSON

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

CHRISTOPHER D. RICH
Clerk of the District Court

,,
AUG O 8 2011
Date of Service: - ------

CERTIFICATE OF SERVICE
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IN THE DISTRfCT COURT OF THE FOURTH JUDICIAL DISTRfCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RITA HOAGLAND, individually, and in her capacity as personal
representative of the ESTATE OF BRADLEY MUNROE,
Plaintiff-Appellant-Cross Respondent,
vs.

Supreme Court Case No. 38775
CERTIFICATE TO RECORD

ADA COUNTY, a political subdivision of the State of Idaho; ADA
COUNTY SHERIFF. GARY RANEY, an elected official of defendant
Ada County and the operator of the Ada County Sheriffs Office and
Ada County Jail, in his individual and official capacity; LINDA
SCOWN, in her individual and official capacity; KA TE PAPE, in her
individual and official capacity; JAMES JOHNSON, in his individual
and official capacity: JEREMY WROBLEWSKI, in his individual and
official capacity;
Defendants-Respondents-Cross Appe II ants,
and
KAREN BARRETT, in her individual and official capacity; DA YID
WEICH, in his individual and official capacity; JAMIE ROACH, in her
individual and official capacity; LISA FARMER, in her individual and
official capacity; MARSHALL MCKINLEY, individually and in his
capacity as a correctional officer for the Ada County Jail; KEVIN
MANNING, individually and in his capacity as a correctional officer
for the Ada County Jail; PAUL REIGER, individually and in his
capacity as a correctional officer for the Ada County Jail; KIRT
TAYOR, individually and in his capacity as a correctional officer for
the Ada County Jail; ADAM ARNOLD, individually and in his
capacity as a correctional officer for the Ada County Jail: and LESLIE
ROBINSON, individually and in her capacity as Director of Health
Services for the Ada County Jail,
Cross Appellants,
and
STEVEN GARRETT, M.D., in his individual and official capacity;
MICHAELE. ESTESS, M.D., in his individual and official capacity;
RICKY LEE STEINBERG, in his individual and official capacity;
JENNY BABBITT, in her individual and official capacity; and JOHN
DOES I-X, unknown persons/ entities who may be liable to the

Plaintiffs,
Defendants.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of

CERTIFICATE TO RECORD
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the State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
3rd day of May, 2011.

CHRISTOPHER D. RICH
Clerk of the District Court

B
y~~
Deputy Clerk
CERTIFICATE TO RECORD

003855

